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Notes on
negligence
A GP was recently ordered to pay $300,000
after failing to send a patient with neck pain
for a CT scan. Two lawyers who represented the
patient explain why the GP was found negligent.
BY ANNA WALSH AND DR DUNCAN GRAHAM

THE recent finding of negli-

gence by the Supreme
Court of NS\'(I against a

GP for failing to refer a
patient for a CT scan to investigate
her neck pain caused an outcry

:imong 11311Y Judu!s.
The concerns expressed, particu-

larly through the media, were that
the finding meant doctors would
be required to order needless radio-
logical investigations and to prac-
rÎsedefensivemedicine.

This is simply not correct.
The case higlilights Several well-

accepted aspects of proper medic:i\
practice. It reminds doctors of the
need to take and record a proper
history, perform a proper exami-
nation, consider relevant differen-
tial diagnoses, and institute and
advise a patient about an appro-
priatemanagemenrpJan.
This is hardly earth-shattering

stuff. When considering a legal
decision by a court in a cas$.~of

medical negligence, remember that
the judge's decision wil be based
on findings of fact, expert medical
evidence based on those facts, and
then die 3pplication of the law to
the facts3nd the medical evidence_

Decisions mnde by courtS are
case specific and itçan bediffcult

and often wrong to reduce the deci-
sion to a blanket directive that all
doctors must follow with each and
everypatienr.

In this case, the decision is a
good reminder of the impormnce
of some general aspects of practice.

All doctors should be aware of
the aphorism, "no notes, no
defence". 111e importance of record-
keeping cannot be overstated.

This c.1se, Thompson v Dr I-bas-
broek,largely turned on theade-
quacy of the GP's records.' The

patient, Sandra Thompson, pre-
sentootomeGP,DrJohannesHaas-
brock, several times over a period of
about 12 months. Dr Haasbroek

admitted that his records for some
of the key consultations were inade-
qlllltennd the trial judge w:is unable
to accept the GP's reconstruction of
events withour proper contempora-
neousrecords.

This should be contr:isted with
the case of Holler v Sutclife,
which was also run in the NSW
Supreme Court at about the same
time as 1110mpson v Haasbroek.
In that case, involving the implan-
tation of a contraceptive device, the
trial judge found for the defendant
GP bec:iuse she had good contem-
poraneous records that supported
her case.

The case of Thompson v Haas-
broek involved a patient who pre-
senredwith the classic sympconis

All doctors should
be aware of the
aphorism, "no
notes, no defence".
The importance
of record-keeping
cannot be overstated.
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of cervical radiculopathy - neck
pain radiating down to the arm.
Dr Haasbrok admitted in evidence
that he did not consider a differ-
ential diagnosis of cervical radicu-
lopathy and did nor refer Mrs
Thompson for a CT scan in a
tiniely way to determine the possi-
ble'c.1use of the condition. He said
he would have referred her if he
had considered a cervical radicu"
lopathy.

He 3ssume& the neck pain going
down the arm was caused by
osteoarthritis of the shoulder. He
made this diagnosis iifter perform-
ing an examination of the shoul-

der that only entaüed forward flex-
ion ofdic arm.

His notesmadc no reference to a

history of duration of pain or past
episodes, or trauma. As it turned
out, the radiculopathy was caused
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(mmpr"uÎol/Sf'"g"
hy d~gcncratí\'c disease of
the spinal column. The
osteophytes causing the
radìcuJopaihr also impiiigcd
on (he spinal cord. O'"cr
time, (he pressure on the

spillalcordçiuscd:iccn'ical
niyelopõltliy.

When /I,lrs Thompson was
eventually sent for a cr ,em
a ycarl:rcr,urgcnrspill;il
surgery was needed to
decompress her spinal cord.
Unfortunately, she did iior
escape injuries, including
incomplerc quadriplegia.
Howc\'cr, i..lrs Thompson
generally made a good
rccovcry:iftcr her slIrgcry.

In determining whether
rhcdocmrliad breached his
duty of care to his patient,
the court looked at rlie dif-
ferential diagnoses the
doctor shoiilü have consid-
ered, what steps he should
have taken to (onfìem or

exclude them, and when
such steps should have been

taken. This largelydepeiided
on the adequacy of the his-
tory takeii and the examina-
tion performed.
In deciding whether a

docrorhas acted reasonablv

in the particular circum'-

stances of a case, the court

.
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will hear the testimony of
medical eXtirts coiicurrendr.
In this case, the court heard
from five expert GPs.

Ovcrwhelmingly those
experts gavc evidence that,
in their opinion, Dr Haas-
broek should have consid.
ered cervical radiculopath)'
as a (¡iuse for the paticnt's
symptonisofncck pain radi-
ating to her arm. To confirm

orexdudethisdiagnosis,he
should have referred ~lrs
Thompson for a CT -scan
much earlier dlan he did.

As most doctors would
know, an acute radiculopa-
thy Ilay be managed conser-
vatively. In this case, it had
been presenr for many
weeks.

Dr Haasbroek deprived
himsclfofthc opportuiiity to

determine whether it was an
acute or chronic condition

because he did nor take an
adequate history.

His exõlmination of Mrs
Thompson's shoulder was
uni\'ersallycriticised by the
experts because it did not
inc1l1deahdiiction.

The court accepted the
opinion of the majority of
the expe(t GPs and found
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If you suspect your patient is getting medicine in excess of medical
need, call Medicare Australia's Prescription Shopping Information
Service, The service is available 24 hours, seven days a week for
registered health professionals, "

Once you call the service you wil be able to:

.. find out if your patient has been identified under the Prescription Shopping Program

o receive information on the amount and type of PBS medicine recently supplied to that patient

request a report for your records.

For more information

Visit www.medicareaustralia.gov.au). For health professionals :: PBS ::
Prescription Shopping Program

Call 1800631181

48 I AulraianDo10f.118Jiino2010
l'iiiv.auSlraE:nJotor.com,au

i, I

I,i ¡ ;I.
that Dr Haasbwek had
breaclied his dut)'ofcare to
the patient. I-isdiagnosisof
osteoarthritis of the shoul-
der restcd on an inadcquate
examination. The history
shoiiid havipointed to a cer-
vÎcal radiculopath)' that had
been present for soiie time.
Man)' have wondered

what the casc meõlns in

tccms of ordering invcstiga'
tions. Why did the trial
judge find a CT scan was
required in thiscasc?

The trial iudge said a cr
scan was required in the
h)'pothetical event that Dr
Haasbroek had con~id"red
thecorrccrdiagnosis. He did
not find that a CT scan was
needed to rule out something
not supported by a proper

hisrory and examination.
l1ie case did nol provide any
specific guidance about
when an investigation
should be ordered.

The outcome of tlte case
suggests if you listen to a
patient, take a good history
and perform a proper exam-
ination, you arc more likely
to get it right and order the
appropriate investigation.

There are general points
that can be taken from the
case. In determining when it
is reasonable for a docrorro
refer a patient for an iniiesti-

gation, a good rule of thumb
to follow is that of common-
sense. This require a clinical
jiidgement, weighing up such
factors as the likelihood of
an underlringsinister condi-
tion, the consequences of
missing a treatable condi-
tion, me duration of the pre-
senting problem, or whether
common, benign conditions
have been reasonably
excluded.

Most doctors would agree
that when a patient presents
to a GP with symptoms,
they want to be given a diag-
nosis for their problem and
appropriateadiii,eandtrcar-
ment. To make a final diag-
nosis and provide appropri-
ate treatment, a doctor may
need to consider several dif-
ferentialdiagnoses.

A parient should under-
stand that, on some occa-

His notes made
no reference to
a history of
duration of pain,
past episodes

or trauma.

sions,a diagnosis is not clear
cut, so iiarioiis invcstigations
may lic necessar)' to cxdude
orconfirmdiagiioses. !fitis
likely the patient's symptoms
point to a particular condi.
tion that does not require

radiological invcstigations,
then it may be reasonable
Ilotro initially rcferthe
patient for further tests.

Howevet, i(the patient's
condition changes, worsens
or docs not improve despite
treatment, then it would be

reasonable for the doctor to
reassess their diagnosis and
consider other conditions,

which may involve radiolog-
icalorother investigations.

In this case, once a proper
history revealed a persistent
radiculopath)',theunderly-
ing cause had to be found.
There were several potential
causes that required exclu-
sion, some of which were
quite serious.

Ultimately, it can never be
good practice to treat symp'
tonis rather than trying to
discover why the symptoms
are there in the first place.

If a doctor fails to do this,
as in this case, then it is pos-
sible the doi;tor'sactions arc
unreasonable and not COI1-

sistent with what isconsid-
ered to be competent profes-
sional prai;tice.

Thompson v Haasbroek
reinforces the fundamentals
of good record-keeping,

good history-taking and a
proper examination. Invcsti-
gations ordered when these
basic principles are followed
arc invariablr iiistified.

The GP in this cae admit-
ted in court that if he had
considered the differential
diagnosis diat his peers told
inecourt he should have, he

would have ordered a CTscan. .
MsWalshlsaprlnclpallnthe

medical law departr'ent l)f
Maurice Bleckburn Lawyrs

and Dr Grabam isebarrster
In Sydney. T1ey acted forMrs

Thompson In this ease.

Refernce:
Thompson \. Dr Haasbroek

120101 NSWSC ILL (29
March 2010).


