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The second half of 2021 was shaped by a series of battles in the Federal 
Parliament, with the government attempting to restrict class actions to an 
extent never seen before. 

The contentious bill introduced to the Parliament in late 2021 proposed a 30% cap on 
fees for litigation funders and law firms, a strict set of criteria to assess the fairness of 
a settlement, and implied that common fund orders – a key staple of Australia’s open 
class actions system – might not be available in the State jurisdictions. This effectively 
kneecapped the ability of judges to determine the fairness and reasonableness of any 
proposed settlement, and also raised questions about the constitutionality of the bill 
given its implied interference in state jurisdictions. 

So far, 2022 is shaping up to be a quieter year in terms of the legislative agenda. With a 
Federal election fast approaching in May, the government has indicated that it will not 
attempt to get the bill through the Senate in the limited time remaining. Should a change 
in government occur, or even just a change in composition of the Senate, the bill may 
never come to fruition. 

But this does not mean we can rest on our laurels. 

The last three years have demonstrated that now, more than ever, the conservative parts 
of Australian politics have a desire to restrict class actions. Chief Justice James Allsop 
went so far as to state that “personal prejudices and assumed positions from limited 
experience” must be put aside, and it is important that people remember class actions are 
in the public interest. 

When the Chief Justice comes out with a public statement like that, it is evident that the 
government has been playing politics and failing to protect the interests of everyday 
Australians. In my last column for this publication, I pointed out that 35% of Australians 
hold shares. This number increases to around 80% when you consider investments 
through superannuation. If protecting 80% of the population from corporate wrongdoing 
isn’t in the public interest, I don’t know what is. 

Putting that aside for the moment, 2021 was a momentous year for class actions in 
Australia. Maurice Blackburn was responsible for over half of all class action settlements 
in Australia and recovered 73% of the top 10 settlements by value. Of particular note are 
the settlements for victims of wrongdoing in the QLD Floods class action, the Crown 
shareholder class action and the Northern Territory Youth case. Our successful judgment 
on behalf of Indonesian seaweed farmers in the Montara Oil Spill case was also a highlight.

I am looking forward to what our team will deliver this year, as we continue to fight for 
everyday Australians who otherwise might not have access to justice. 

Andrew Watson 
National Head of Class Actions

Introduction
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May 2021

On 14 April 2021 Lee J delivered judgment 
in respect of a carriage dispute between 
three law firms that had each filed open class 
representative proceedings against Boral Ltd 
(CJMcG Pty Ltd atf the CJMcG Superannuation 
Fund v Boral Ltd (No 2) (2021) 389 ALR 699; [2021] 
FCA 350 – see April 2021 Crayfish Report). 

His Honour determined that the Maurice Blackburn 
led Parkin proceeding ought to go ahead as the only 
open class proceeding, on the basis that it was likely 
to produce the greatest return to class members in the 
very significant majority of conceivable scenarios. His 
Honour permanently stayed the Quinn Emanuel led 
CJMcG proceeding, but allowed the Phi Finney McDonald 
(PFM) led Martini proceeding to go ahead as a closed 
class proceeding (at least for the time being) due to the 
significant number of institutional investors that had 
signed up with PFM.

Maurice Blackburn wins carriage of Boral case;
Judge orders opt-out of a subset of group members
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Parkin v Boral Ltd (Opt Out Notices) [2021] FCA 478

Federal Court of Australia | Lee J | 27 April 2021

Applicant’s Solicitors in Parkin proceeding Maurice Blackburn

Applicant’s Solicitors in Martini proceeding Phi Finney McDonald

Respondent’s Solicitors Herbert Smith Freehills

Applicant’s Funder in Parkin proceeding N/A

Applicant’s Funder in Martini proceeding Therium Litigation Finance Atlas AFP IC

Austlii link

In this judgment his Honour ordered that opt out notices 
be sent to PFM’s clients (who were class members in  
both the Parkin and Martini proceedings) setting out the 
steps they would need to take should they wish to opt  
out of the Parkin proceeding and continue to advance 
their claims in the Martini proceeding. In doing so, his 
Honour held that the Court has power to fix an opt out 
date for, and issue opt out notices to, a sub-set of class 
members only (here, PFM’s clients). His Honour said 
that this conclusion was based on the text, context and 
purpose of Pt IVA of the Federal Court of Australia Act  
1976 (Cth) (FCAA):

• text: section 33J of the FCAA provides that the Court 
must fix a date before which “a group member” may opt 
out of a class action, which suggests that it is possible 
to fix an opt out date for, and provide notice to, some 
class members only;

• context: section 33J(3) of the FCAA contemplates that 
there may be different opt out dates for different class 
members, and s 33K of the FCAA contemplates that the 
class description may be amended from time to time, 
which suggests that opt out may occur at different 
times in the proceeding; and

• purpose: the Court having power to order opt out and 
issue notices to only some class members is consistent 
with the opt out regime established by Pt IVA of the 
FCAA, including because class membership may have 
“significant heterogeneity” and certain information may 
be critical to some class members but irrelevant to 
others (e.g. where there is an amendment under s 33K 
of the FCAA and new class members come into the 
proceeding).

Finally, his Honour foreshadowed the likely need to 
carry out a registration process before mediation, and 
the potential that a ‘soft class closure’ order may be 
sought. His Honour observed that “there is presently real 
doubt as to the ability of the Court to make such an order” 
in the wake of the New South Wales Court of Appeal’s 
decisions in Haselhurst v Toyota Motor Corporation 
Australia Ltd (2020) 101 NSWLR 890; [2020] NSWCA 66 
(see April 2020 Crayfish Report) and Wigmans v AMP 
Ltd (2020) 102 NSWLR 199; [2020] NSWCA 104. Given 
that opt out notices would be sent to PFM’s clients only, 
there was no need for his Honour to consider the issue 
at this stage of the proceeding. However, he noted that 
were he asked to make such an order, it would need “to 
be the subject of detailed argument at a later time” and 
he would “give consideration as to whether this issue 
should be raised with the Chief Justice as being suitable 
for a direction under s 20(1A) of the [FCAA] [i.e. for referral 
directly to a Full Court]” (at [21]).

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/889.html?context=1;query=parkin%20v%20boral;mask_path=
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This case saw approval of the partial settlement 
in the Queensland floods class action.

The settlement, with the State of Queensland and 
SunWater, covers half of the liability for the class 
members’ losses. It follows trial judge Justice Beech-Jones’ 
finding in November 2019 that the defendants were 
vicariously liable for losses caused by the negligence 
of flood engineers. The first defendant (Seqwater) has 
persisted with its appeal of the judgment against it.

In deciding to approve the settlement, Adamson J first 
considered the complexity and likely duration of the 
proceeding. The appeal listing was for 12 days and was set 
to involve the difficult assessment of counterfactuals and a 
manual used in flood management. Assessment of damages 
by a court would be lengthy and expensive (at [20]). 

Her Honour determined that, despite the calibre of the trial 
judge and the quality of his Honour’s reasons, the proposed 
settlement represented a reasonable compromise in light 
of the risks of litigation (at [22]). Tort cases were said to be 
particularly open to differing judicial views. Noting that the 
floods were over a decade ago, her Honour considered it 
to be in the interests of class members that they recover 
losses sooner rather than later, and without the stress and 
uncertainty of continuing litigation (at [23] and [29]).

Despite not being a party to the settlement, Seqwater 
opposed the plaintiff’s application for non-publication 
orders concerning evidence adduced in support of the 
settlement approval. The plaintiff submitted that the 
orders were necessary to prevent Seqwater from gaining 
a forensic advantage in the appeal proceedings and in the 
remaining issues before the trial judge. Seqwater argued 
that it had an interest in knowing the costs and damages 
to be paid.

Judge orders partial settlement in Queensland Floods case

May 2021

Determining that the present case was “plainly one” 
where a non-publication order was necessary, her 
Honour noted that the details of settlements have the 
potential to prejudice the interests of settling parties (at 
[13]). Though the protection of open justice is a primary 
objective of the Courts Suppression and Non-Publication 
Orders Act 2010 (NSW), there was significant public 
interest in encouraging settlement.

Her Honour found that Seqwater had no legitimate 
interest in obtaining the material. With regards to 
information concerning costs, Seqwater’s interests 
were not affected by the agreement of the other parties, 
given it was ordered to pay costs on a party/party basis. 
Concerning the amount that class members would 
receive, her Honour noted that the assessment of claims 
of individual class members was still some way off. 

Her Honour concluded (at [29]) by congratulating the 
parties (explicitly with the exception of Seqwater) “on 
reaching a fair and reasonable settlement which will 
undoubtedly lead to a significant saving of costs, reduce the 
delay in group members receiving recompense for their 
losses and provide a degree of certainty to all those involved.”

Rodriguez & Sons Pty Ltd v Queensland Bulk Water Supply Authority trading as Seqwater (No 28) [2021] 
NSWSC 467

Supreme Court of New South Wales | Adamson J | 4 May 2021

Plaintiff’s Solicitors Maurice Blackburn Pty Ltd

First Defendant’s Solicitors King & Wood Mallesons

Second Defendant’s Solicitors Norton Rose Fulbright

Third Defendant’s Solicitors Crown Solicitor for the State of Queensland

Plaintiff’s Funder Omni Bridgeway Ltd

Austlii link

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2021/483.html?context=1;query=rodriguez%20&%20sons;mask_path=
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Judge refuses to allow late opt-out of class members 

This was a class action concerning the sale 
of ‘add on’ insurance products to consumers 
across Australia with respect to new motor 
vehicles purchased from dealers over a period 
spanning from 2008 to 2017. 

On 17 December 2020 Lee J made orders approving 
a settlement of the proceeding, which included an 
order under s 33ZB of the Federal Court of Australia Act 
1976 (Cth) (FCAA) to the effect that all class members 
other than those who had opted out be bound by the 
settlement (Asirifi-Otchere v Swann Insurance (Aust) Pty 
Ltd (No 3) (2020) 385 ALR 625; [2020] FCA 1885). 

In this judgment, Lee J dismissed an application by four 
class members to belatedly opt out of the proceeding. 
Three of these class members applied to opt out after the 
settlement approval order had been made. His Honour 
held that he did not have power to allow them to do so 
because of the operation of s 33ZB of the FCAA, which 
provides that:

A judgment given in a representative proceeding:

• must describe or otherwise identify the group 
members who will be affected by it; and

• binds all such persons other than any person who has 
opted out of the proceeding under section 33J.

His Honour said that the statutory estoppel created by 
s 33ZB orders precludes the maintenance of any of the 
released claims against the respondents and allows the 
respondents to prevent such claims being made, and (at [12]):

When this is understood, the superficial pragmatic 
attraction of making orders under a provision such as 
s 33ZF allowing a group member, after an approved 
settlement, to opt out, is shown to be contrary to 
the principled approach to dealing with approved 
settlements accompanied, as they should be, by a  
s 33ZB order.
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Asirifi-Otchere v Swann Insurance (Aust) Pty Ltd (No 4) [2021] FCA 459

Federal Court of Australia | Lee J | 23 April 2021

Applicant’s Solicitors Johnson Winter & Slattery

Respondents’ Solicitors King & Wood Mallesons

Applicant’s Funder Balance Legal Capital I UK Ltd

Austlii link

His Honour observed that this does not apply to every 
jurisdiction with a class action regime. For example,  
s 33KA of the Supreme Court Act 1986 (Vic) confers power 
on the Supreme Court of Victoria to order, before or after 
judgment, that a person cease to be a class member. 
However, his Honour said (at [15]):

The absence of any equivalent provision under Pt 
IVA means that s 33ZB takes effect according to its 
terms and the relevant orders cannot be modified 
after judgment or the approval of a settlement so as 
to exclude group members from its reach. To proceed 
otherwise using a broad power such as s 33ZF would 
not only pay insufficient regard to the text and 
structure of the Act, which demonstrates an intention 
to give effect to the statutory estoppel, but would also 
destroy substantive rights and entitlements that the 
respondents now enjoy by virtue of the order made 
which gave rise to the statutory estoppel.

The fourth class member who sought to opt out late 
was in a different position. He lodged an opt out notice 
after the opt out date but before the settlement approval 
hearing. In these circumstances, his Honour considered 
whether it was appropriate to vary the settlement 
approval orders to allow him to opt out pursuant to the 
‘slip rule’ in r 39.05 of the Federal Court Rules 2011 (Cth) 
(FCR), which provides that:

The Court may vary or set aside a judgment or order 
after it has been entered if … (e) it does not reflect the 
intention of the Court; or … (h) there is an error arising in 
a judgment or order from an accidental slip or omission.

His Honour held that the slip rule had no operation in the 
circumstances because:

• in exercising the power to approve the settlement 
under s 33V(1) of the FCAA, his Honour had considered 
a range of factors, including the terms of the settlement 
deed (Deed). Relevantly, the Deed provided that the 
respondents could rescind the Deed if the Court 
allowed class members to opt out who had lodged 
opt out notices after the opt out date but before the 
settlement approval hearing. In these circumstances, 
his Honour said it was “very far from clear” that he 
would have allowed the class member to opt out if he 
had been apprised of his situation at the settlement 
approval hearing (at [27]); and

• it was not incumbent upon his Honour to exercise 
the discretion he was exercising in any particular 
way, and, as was noted by the Full Court in Endresz v 
Commonwealth of Australia (2019) 273 FCR 286; [2019] 
FCAFC 197 (at [81]), if there is any room for debate as 
to the outcome of the exercise of the discretion, “it is 
difficult to see how the slip rule could be engaged”.

As a result, his Honour dismissed the fourth class 
member’s application to opt out late.

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/350.html?context=1;query=CJMcG%20v%20Boral;mask_path=
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This was a decision concerning a settlement 
approval application in relation to an open 
class shareholder class action. Justice Beach 
approved the settlement of $38.4 million, 
finding that the net return to class members of 
approximately 60% was fair and reasonable. 

Proposed Deductions

In relation to the proposed deductions from the 
settlement sum, his Honour observed that:

• the applicants’ legal costs of $5.516 million were not 
disproportionate to the overall scope and nature  
of the claim;

• the contractual commission rates charged by the 
funders reflect the remuneration agreed between 
the funders and the funded class members and no 
common fund order had been sought; and

• it was just for the costs of the proceeding to be spread 
between funded and unfunded class members via 
a funding equalisation order – in this respect, the 
commission rates (25%–28% of each funded member’s 
gross entitlement) were reasonable.

Court queries decisions in Haselhurst and Wigmans;
finds that there is the power to make pre-settlement
class closure orders

May 2021
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Class Closure Orders

This decision is significant because his Honour found that 
the Court had the power under s 33ZF of the Federal Court 
of Australia Act 1976 (Cth) (FCAA) to make class closure 
and registration orders before settlement or judgment. 
In doing so, his Honour distinguished, and queried the 
correctness of, the recent decisions in Haselhurst v Toyota 
Motor Corporation Australia Ltd (2020) 101 NSWLR 890; 
[2020] NSWCA 66 (Haselhurst) and Wigmans v AMP Ltd 
(2020) 102 NSWLR 199; [2020] NSWCA 104 (Wigmans) 
which came in the wake of the High Court’s decision in 
BMW Australia Ltd v Brewster (2019) 374 ALR 627; [2019] 
HCA 45 (Brewster). In Haselhurst and Wigmans the New 
South Wales Court of Appeal found that such orders 
could not be made under the cognate provision of the 
Civil Procedure Act 2005 (NSW) (s 183), on the basis that 
the orders effected a contingent extinguishment of class 
members’ choses in action and so could not be said to be 
necessary or appropriate to ensure justice was done in 
the proceeding. His Honour observed:

• There were two significant differences between the 
orders in this case (March 2020 Orders) and the 
orders in Haselhurst:

 — The March 2020 Orders did not use the language of 
extinguishment or ‘barring’ – they were expressed 
in terms of a class member not being “permitted to 
seek any benefit pursuant to any settlement (subject 
to Court approval)”. In this way, the March 2020 
Orders were in anticipation of the exercise of power 
that must occur at the s 33V stage of the proceeding.

 — The March 2020 Orders were expressly 
conditioned by the words “without the leave of the 
Court”, to indicate that the question as to whether 
unregistered class members ought to receive a 
distribution is a question that the court would need 
to consider at the s 33V application.

Hence, his Honour found the March 2020 Orders did 
not effect an extinguishment of class members’ claims.

• In any event, the notion of contingent extinguishment 
is problematic – as his Honour observed “[i]f there is a 
contingency, nothing has been extinguished” (at [82]).

• A class closure order is not in the same category as 
an early common fund order, which the High Court 
in Brewster found to be directed at ensuring the 
economic viability of the proceeding. The purpose of 
a class closure order is not extraneous to dealing with 
the substantive rights of class members.

• Part IVA of the FCAA is not inconsistent with class 
members being required to take a positive step before 
settlement or judgment at an initial trial. Further, 
nothing in Brewster requires the conclusion that s 33ZF 
of the FCAA cannot be called in aid to require class 
members to take a positive step in the proceeding. 
Section 33ZF enables an order which is directed to 
ensuring that a mediation can proceed effectively, 
particularly if the goal is to facilitate an exercise of 
power under s 33V.

• The existence of a conflict of interest between 
registered and unregistered class members is not a 
sound basis for rejecting class closure orders because 
any settlement is subject to Court approval under  
s 33V of the FCAA.

Wetdal Pty Ltd as Trustee for the BlueCo Two Superannuation Fund v Estia Health Ltd [2021] FCA 475 

Federal Court of Australia | Beach J | 7 May 2021

Applicants’ Solicitors Phi Finney McDonald

Respondents’ Solicitors Minter Ellison

Applicants’ Funder ICP Capital Pty Ltd, LLS Fund Services Pty Ltd

Austlii link

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/475.html?context=1;query=wetdal%20pty%20ltd;mask_path=


9Class Actions Landscape Australia | Issue 5

This proceeding has been brought on behalf 
of persons who claim to have suffered harm as 
a result of the ‘Essure’ or ‘STOP’ contraceptive 
device prior to 31 December 2018. 

The devices are alleged to have been defective on the 
basis that they were designed in such a way that caused 
recipients chronic inflammation, a risk of perforating 
the fallopian tube and exacerbate pelvic pain and/or 
menstrual bleeding. 

In her statement of claim filed in June 2019, the plaintiff 
alleged that as a result of these defects and the defendants’ 
involvement in the design, distribution and/or promotion 
of the devices, the defendants had breached their duty 
to exercise reasonable care to prevent harm. In addition, 
the plaintiff made a number of statutory claims under the 
Australian Consumer Law (ACL). 

In a summons filed in February 2021, the plaintiff sought 
orders under s 33V of the Supreme Court Act 1986 (Vic) 
(SCA) that the Court approve: 

• discontinuance of the proceeding against the seventh 
and eighth defendants (who were manufacturers of 
the device) (Discontinuance Application); and 

• discontinuance of the plaintiff’s claims against all 
defendants for misleading or deceptive conduct under 
the ACL and the claim that the devices were not fit 
for purpose under s 55 of the ACL (and the equivalent 
Trade Practices Act 1974 (Cth) provisions) (Withdrawal 
Application). 

Applicable Legal Principles 

Pursuant to s 33V of the SCA, a group proceeding may 
not be settled or discontinued without the approval of 
the Court. In discussing the Court’s supervisory role in 
relation to group proceedings, Dixon J noted that the 
requirements of s 33V “extend to any substantive claim” 
and are not only applicable to the “final compromise of a 
proceeding in its entirety” (at [21]–[24]). 

In considering whether it was necessary to give notice 
to class members of the plaintiff’s Discontinuance 
Application and Withdrawal Application, his Honour 
emphasised that in exercising its discretion, the Court 
must have regard to the consequences for class members 
of being bound to an adverse determination that they had 
no knowledge of. This included weighing up: 

• whether there was any real prospect that the class 
member, acting rationally, would oppose the  
orders sought; 

• whether the expense and inconvenience of requiring 
notice to be provided would be disproportionate to 
any benefit; 

• whether provision of notice will create a risk of 
confusion or uncertainty; and 

• the Court’s statutory obligation to give effect to the 
overarching purpose to facilitate the just, efficient, 
timely and cost-effective resolution of the real issues  
in dispute (see [29]). 

His Honour noted that in the present case, no notice had 
been provided to class members but the solicitors for the 
plaintiff had written to approximately 382 individuals who 
were believed to be class members, explaining the effect 
of the Discontinuance Application and the Withdrawal 
Application. No class members who had received the 
correspondence took issue with either application.

Approval granted to partially discontinue product
liability class action against manufacturers of device

May 2021



10 Maurice Blackburn

The Court’s Analysis 

In granting both the Discontinuance Application and the 
Withdrawal Application, his Honour emphasised that 
the issues for determination in approving such orders 
necessarily differed from those arising in relation to 
settlement approval under s 33V. His Honour noted that 
recent decisions have revealed two varying approaches 
to the approval of discontinuance applications being: 

• an assessment of whether the discontinuance is fair 
and reasonable; alternatively 

• whether the discontinuance would be unfair, 
unreasonable or adverse to the interests of class 
members. 

In favouring the latter approach, his Honour emphasised 
the difference between an application for settlement 
approval and for discontinuance: 

[48] An application for approval of a settlement 
involves a bargain reached between the parties, 
where the benefits and drawbacks may be more 
readily apparent, permitting a balancing exercise 
to be undertaken between the advantages and 
disadvantages to group members.

[49] In contrast, a discontinuance is the unilateral 
decision by a plaintiff to bring an end to some or 
all claims in the litigation. There is no agreement 
between the parties that can be assessed through the 
prism of a fair and reasonable test. Any favourable 
consequences to group members that may flow 
from a discontinuance are uniform and inherent 
in the act of withdrawing an issue from judicial 
determination; for example, the saving of future legal 
costs if the proceeding was pursued. It is not necessary 
for the court to consider those factors as part of a 
weighing up exercise. The court’s task in approving 
a discontinuance, in exercising its protective 
jurisdiction, is best served by considering whether any 
detriment would be occasioned by group members 
that would be unfair, unreasonable or adverse. 
[Emphasis added]

In the present case, his Honour emphasised that the 
claims of the plaintiff and class members were not in 
respect of any physical manufacture of the contraceptive 
devices but instead related to their design, distribution 
and promotion. Because the two defendants the subject 
of the Discontinuance Application were involved solely 
in the manufacture of the devices, his Honour concluded 
that it was “not necessary for [those defendants] to remain 
parties to the proceeding” (at [51]). His Honour continued: 

Their status as parties was to preserve the status quo, 
avoiding the possible expiry of limitations periods 
against all defendants, while further inquiries were 
undertaken. Had the plaintiff been aware of the nature 
of their involvement at the time the writ was filed, it is 
likely the discontinued defendants would not have 
been made parties to the proceeding. In that sense, 
there can be no prejudice to group members.

His Honour concluded that the claims under the ACL 
that were sought to be withdrawn were “ancillary to the 
causes of action that will be maintained in the proceeding” 
and the plaintiff and class members had “equal (or better) 
prospects of succeeding against the defendants via the 
merchantable/acceptable quality, defect/safety defect and 
negligence claims that are alleged” (at [52]). 

In relation to costs of the applications, his Honour found 
that whilst the remaining defendants would ordinarily be 
entitled to the costs of the Discontinuance Application and 
the Withdrawal Application, those costs were likely to be 
minimal having regard to the early state of the proceeding 
and overlap with other remaining causes of action. 

Finally, his Honour concluded that it was just to dispense 
with the requirement of notice to class members under  
s 33X as no class member, acting rationally, would oppose 
the discontinuance or withdrawal. The Court appeared 
to be further comforted by the plaintiff’s solicitors’ 
communications to suspected class members in relation 
to the proposed application and the lack of opposition by 
individuals who had received that correspondence.

Turner v Bayer Australia Ltd [2021] VSC 241

Supreme Court of Victoria | Dixon J | 14 May 2021

Plaintiff’s Solicitors Slater & Gordon

Defendants’ Solicitors Clayton Utz / Mills Oakley

Plaintiff’s Funder N/A

Austlii link

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSC/2021/241.html?context=1;query=turner%20v%20bayer;mask_path=
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DBE17 (by his litigation guardian Marie Theresa Arthur) v Commonwealth of Australia (No 2) [2021] FCA 556

Federal Court of Australia | Mortimer J | 26 May 2021

Applicant’s Solicitors Maurice Blackburn

Respondent’s Solicitors Australian Government Solicitor

Applicant’s Funder N/A

Austlii link

May 2021

Judge explores principles of Merck Orders,
finds commonality of issues in refugee class action

This judgment concerned the identification 
of the issues to be determined at the initial 
trial of the proceeding, which is scheduled to 
commence on 29 November 2021. 

The respondent had initially contended that there were 
no ‘common’ issues, and on that basis had sought to 
‘de-class’ the proceeding under s 33N of the Federal Court 
of Australia Act 1976 (Cth). However, it did not press that 
application following a case management hearing which 
clarified how the applicant put his case, which then 
facilitated the identification of what were truly ‘common’ 
issues. Ultimately, Mortimer J ordered that the issues to be 
determined were: (i) the issues of fact and law in the claims 
brought by the applicant and his family; and (ii) the issues 
of fact and law set out in a schedule to the orders “insofar 
as the Court finds them, at judgment, to be common to the 
claims of the group members”. Whilst the precise detail of 
the ‘common’ issues is not relevant for present purposes, 
her Honour did reiterate the applicable principles relating 
to Merck orders, which warrant repeating.

Her Honour began by noting (at [11]):

The practice of the Court of identifying common 
questions ahead of trial, so that at trial orders can be 
made answering those questions and so binding all 
group members to the answers, is a matter adverted 
to in the Court’s Class Actions Practice Note (GPN-
CA) at 9.2(i). However, like any other orders, the Court 
must be satisfied such orders are appropriate in the 
circumstances of a particular proceeding.

Her Honour (at [12]–[29]) then traced through the history 
of the Merck litigation (from which the term ‘Merck orders’ 
derives), and particularly the Full Court decision in that 

case (Merck Sharp & Dohme (Australia) Pty Ltd v Peterson 
(2009) 355 ALR 20; [2009] FCAFC 26), in which the Full 
Court noted:

• the fact a matter is a representative proceeding 
needs to be accommodated in the way the initial trial 
proceeds, even if its principal focus is on the claim of 
the lead applicant;

• even where there is a controversy about which issues 
of fact and law are ‘common’, the Court should, in the 
ordinary course (at least in relation to proceedings 
involving a sizable class where liability may depend 
on each member’s individual circumstances), initially 
deal with issues that are common to all members of 
the representative class or a sub-class of that class;

• an advantage of such a process is, if the common 
issues are framed as questions, and answers are given 
in the orders, an affected party can appeal from them;

• common questions will provide a ‘touchstone’ for 
rulings in relation to evidence during the initial trial, 
where the pleadings may not, especially if the pleadings 
raise issues relevant to class members other than the 
lead applicant, which would not be part of the trial; and

• it was appropriate to have a ‘preliminary question’, to 
be determined after the initial trial, as to whether any 
of the so-called common issues were in fact common.

Having set out that background, her Honour then turned 
(at [36]ff) to a consideration and identification of the issues 
that were ‘common’ in this proceeding (the precise details 
of which, as noted above, are not material for present 
purposes, save to note her Honour’s concluding remark 
(at [77]) that “the making of these orders do not preclude 
the parties during the trial, and on the basis of the evidence 
as it has been adduced, proposing that there are additional 
questions which should be added”).

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/556.html?context=1;query=DBE17;mask_path=
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Litigation funding regulations tested as applicants bring 
cross-claim in underpayment case

This proceeding has been brought on behalf of persons 
who claim to have been underpaid by the respondent 
as a result of its failure to pay them above their ordinary 
rates of pay when working overtime. The proceeding 
is being funded by the Automotive, Food, Metals, 
Engineering, Printing and Kindred Industries Union and 
the Construction, Forestry, Maritime, Mining and Energy 
Union (Unions) pursuant to a funding agreement dated 
21 December 2020. The respondent was provided with 
a copy of funding agreement in accordance with the 
requirements of the Federal Court’s class actions Practice 
Note (GPN-CA). 

In this judgment Colvin J dealt with an application by  
the respondent to be released from its implied 
undertaking that the funding agreement only be used for 
the purposes of the proceeding in the course of which 
it was produced. The respondent sought this release 
to allow it to use the funding agreement to commence 
a separate proceeding against the Unions for allegedly 
contravening the new litigation funding / financial 
services regulations which came into force last year.  
His Honour granted the application. 
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White v UGL Operations and Maintenance Pty Ltd [2021] FCA 587

Federal Court of Australia | Colvin J | 2 June 2021

Applicant’s Solicitors Eureka Lawyers

Respondent’s Solicitors Corrs Chambers Westgarth

Applicant’s Funder Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union & Construction, 
Forestry, Maritime, Mining and Energy Union 

Austlii link

Applicable Legal Principles 

The ‘implied undertaking’ is a substantive one which 
arises irrespective of whether an undertaking was given 
and regardless of the intentions of the parties (Frigger 
v Trenfield (No 5) [2020] FCA 827 at [19]). Although good 
reason must be shown in order for a party to be released 
from the implied undertaking, the Court has a broad 
discretion as to whether to do so that is to be exercised in 
all of the circumstances of the case (Liberty Funding Pty 
Ltd v Phoenix Capital Pty Ltd (2005) 218 ALR 283; [2005] 
FCAFC 3 at [31]). 

The Court’s Analysis 

In granting the application, his Honour emphasised that 
the mere fact that it would be open to the respondent to 
bring its complaint by way of a cross-claim in the current 
proceeding was not a reason to refuse to release it from 
the implied undertaking. 

His Honour then outlined the reasons why bringing the 
claim as a separate proceeding did not meet the higher 
bar of an abuse of process. The first of these was the 
discrete nature of the complaint to be made against the 
Unions, in that its merit did not depend upon the merits 
of the claims raised in the class action. The second was 
the fact that it had not been demonstrated that there 
would be additional expense or delay or complexity if the 
issue regarding the funding agreement was the subject 
of a separate proceeding. The third was his Honour’s 
rejection of the submission that there was an overlap 
in the issues raised by the complaint about the funding 
agreement and the representative claim because the relief 
sought by the respondent would have consequences 
for the representative claim. The fourth reason why his 

Honour found that bringing the claim about the funding 
agreement would not be an abuse of process was that 
the complaints raised about the funding arrangements in 
Brookfield Multiplex Ltd v International Litigation Funding 
Partners Pte Ltd (2009) 180 FCR 11; [2009] FCAFC 147 
proceeded as a separate proceeding and there was no 
suggestion that they be advanced by way of cross-claim. 
The fifth reason was the logical consideration that the 
complaints about the funding agreement would need 
to be dealt with before the claims in the class action are 
substantially advanced. The sixth reason was his Honour’s 
rejection of the contention that any complaint about the 
funding agreement should be raised in the class action so 
that it too is considered within the ‘no costs’ framework 
established by s 570 of the Fair Work Act 2009 (Cth). 

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/587.html?context=1;query=White%20v%20UGL%20Operations%20and%20Maintenance%20Pty%20Ltd;mask_path=
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This is a shareholder class action in relation 
to BHP Group Ltd’s (BHP Ltd) alleged failure to 
inform the market of the risk that a dam at its 
Germano mine joint venture in Brazil might 
collapse. The catastrophic collapse of the 
dam in November 2015 resulted in substantial 
property damage, several fatalities, the closure 
of the mining operation, and a significant fall in 
BHP Ltd’s share price.

This decision concerned an application for leave to 
appeal by BHP Ltd from the decision of Moshinsky J in 
Impiombato v BHP Group Ltd (No 2) [2020] FCA 1720, in 
which his Honour refused BHP Ltd’s application for:

• a declaration that Pt IVA of the Federal Court of 
Australia Act 1976 (Cth) (FCAA) does not permit the 
bringing of claims on behalf of persons who are not 
residents of Australia (non-residents) (Issue 1);

• alternatively, a discretionary order excluding non-
residents from the class definition (Issue 2); and

• an order striking out the claims of class members who 
acquired shares in BHP Group plc (BHP Plc) on the 
London and Johannesburg stock exchanges (Issue 3). 
Claims are brought on behalf of such class members 
because, at all material times, BHP Ltd and BHP Plc 
had a dual listed company structure and operated 
as a single entity. Any contraventions by BHP Ltd of 
its continuous disclosure obligations are alleged to 
have had an equivalent effect on the share price of 
BHP Plc, and thus caused shareholders of BHP Plc 
equivalent losses. BHP Plc, however, is not a party to 
the proceeding and is not alleged to have contravened 
any relevant obligations. 

The Full Court dismissed BHP Ltd’s appeal on all three 
issues. While the Court granted leave to appeal in relation 
to Issue 1, it rejected BHP Ltd’s arguments for several 
reasons, including the following:

• The Court rejected BHP Ltd’s submission that Pt IVA 
confers jurisdiction on the Court over the claims of 
persons who are non-parties (i.e. class members). 
Rather, it said that Pt IVA “establishes powers and 
procedures by which the Court can exercise jurisdiction 
over matters otherwise conferred upon it provided the 
“gateway” provisions are surmounted” (at [32]). The 
Court also observed that Pt IVA allows for the grouping 
of claims that exist separately from the proceeding. 
As such, Pt IVA is about the exercise (and not the 
conferral) of jurisdiction.

• The Court also rejected BHP Ltd’s related submission 
that upon a proper construction of Pt IVA, there is 
nothing which rebuts the common law presumption 
that the legislature of a country does not normally 
intend to deal with persons or matters over which 
jurisdiction properly belongs to some other sovereign 
or state. Because Pt IVA concerns the exercise (and not 
the conferral) of jurisdiction, the Court held that the 
presumption did not assist BHP Ltd. It observed that 
“[t]he manner of exercise of a jurisdiction conferred on 
an Australian court is not, obviously enough, a matter 
where it might be thought jurisdiction properly belongs 
to a foreign sovereign or state” (at [43]).

Court allows foreign residents to register in
BHP class action
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• The Court said that there was nothing in the text 
or context of Pt IVA which evinced an intention to 
exclude non-residents from being class members. To 
the contrary, the Court found that when Parliament 
enacted Pt IVA it had made a legislative choice not 
to exclude non-residents. Furthermore, while BHP 
Ltd contended that a non-resident cannot be a 
class member under Pt IVA, it accepted that a non-
resident with a claim under federal jurisdiction may 
nonetheless advance their claim by: (i) being named 
as a party in a Pt IVA representative proceeding, (ii) 
commencing an ordinary inter partes proceeding in 
their own name, (iii) being a represented party in a 
Chancery rule representative proceeding under r 9.21 
of the Federal Court Rules 2011 (Cth), or (iv) being a class 
member in a class action commenced in the Supreme 
Court of Victoria (with that Court exercising federal 
jurisdiction). The Court observed that “[t]o say that 
this would be a surprising outcome is somewhat of an 
understatement” (at [50]).

• The Court found that BHP Ltd’s focus on the role of 
non-residents as class members for the purpose of the 
jurisdictional question was misplaced, and inverted 
the usual inquiry, which is to the Court’s ability to 
exercise power over the defendant. After reviewing 
relevant authority, including in particular the High 
Court’s decision in Mobil Oil Australia Pty Ltd v Victoria 
(2002) 211 CLR 1; [2002] HCA 27, the Court concluded 
that “[o]n the state of the law in this country, where 
jurisdiction is attracted by service on the respondent 
within the territorial jurisdiction of the court, it is not 
necessary to show any other connexion with the 
jurisdiction” (at [63]).

In relation to Issue 2, the Court refused leave to appeal. 
Although the Court acknowledged that the presence 
of non-resident class members gave rise to some risk 
of re-agitation of the same issues in subsequent foreign 
proceedings, it identified that there are other, less 
drastic, options available to deal with this potential 
prejudice than the exclusion of non-residents from the 
class definition. For example, the Court indicated that 
a class closure order may be made at a future stage of 

the proceeding. In relation to the power to make such 
an order, the Court acknowledged that recent decisions 
of the New South Wales Court of Appeal stand for the 
proposition that class closure orders that give rise to a 
contingent extinguishment of class members’ rights of 
action are beyond power (Haselhurst v Toyota Motor 
Corporation Australia Ltd (2020) 101 NSWLR 890; [2020] 
NSWCA 66 and Wigmans v AMP Ltd (2020) 102 NSWLR 
199; [2020] NSWCA 104). However, the Court also drew 
attention to Beach J’s recent decision in Wetdal Pty Ltd as 
Trustee for the BlueCo Two Superannuation Fund v Estia 
Health Ltd [2021] FCA 475, in which his Honour queried 
the correctness of those decisions, and said (at [95]): 

Although there is, with respect, much to be said for 
Beach J’s observations in Wetdal (at [81]–[95]) as to 
Wigmans and Haselhurst, in our view, on any view of 
the law, an order could be fashioned if and when it 
did become necessary or appropriate to ensure that 
justice was done to ensure that BHP was not vexed 
with the prospect of non-resident group members, 
who do not take a step to prosecute their claim in this 
class action, having the ability to commence another 
proceeding in another jurisdiction.

Finally, the Court also refused leave to appeal in relation 
to Issue 3. It held that there was no arguable error in the 
primary judge’s finding that the question of whether s 674 
(read together with ss 1317HA or 1325) of the Corporations 
Act 2001 (Cth) accommodates the claims of BHP Plc 
shareholders should be determined at trial. 

Postscript: The High Court has now granted BHP 
special leave to appeal and the appeal will be heard 
in June this year.

BHP Group Ltd v Impiombato [2021] FCAFC 93

Full Court of the Federal Court of Australia | Middleton, McKerracher and Lee JJ | 3 June 2021

Appellant’s Solicitors Herbert Smith Freehills

Respondents’ Solicitors Phi Finney McDonald and Maurice Blackburn Lawyers

Respondents’ Funders N/A (Maurice Blackburn)/KTMC Funding LLC (Phi Finney McDonald)

Austlii link

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2021/93.html?context=1;query=Impiombato%20v%20BHP;mask_path=
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Youth detainee victims attempt to be reinstated as  
class members after bringing individual claims

The applicants (who were interveners in the 
proceeding) sought an order under s 33ZF of 
the Federal Court of Australia Act 1976 (Cth) 
to reinstate them as class members in a class 
action on behalf of youth detainees, subject to 
specified limitations. 

The applicants were expressly excluded from the class 
description at a 2017 case management hearing without 
the input of the applicants.

The applicants had each initiated separate proceedings 
(Individual Proceedings) in relation to their treatment 
while they were detained in juvenile and adult detention 
facilities in the Northern Territory. Those Individual 
Proceedings were settled and the respective parties 
entered into a deed of settlement and release (Deed).

Clause 5.1 in each Deed was identical, and provided a 
broad exclusion that prevented the applicants from 
bringing any actions, claims or demands for liabilities 
of any nature against the Territory, including any 
matter directly or indirectly related to the Individual 
Proceedings or the applicants’ detention in a Northern 
Territory correctional facility. 

The applicants contended that there is only limited 
overlap between the subject matter of the Individual 
Proceedings and the class action, in that although 
both proceedings concerned assault, battery and false 
imprisonment, the Individual Proceedings related only to 
a limited period. Since both applicants served extensive 
periods of detention, there were multiple instances where 
the applicants were subjected to false imprisonment, 
assault and/or battery cognate to the claims in the class 
action, where the applicants have not brought any claims 
before the Supreme Court of the Northern Territory or 
any other court. 

June 2021
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Jenkings v Northern Territory of Australia (No 3) [2021] FCA 621

Federal Court of Australia | Mortimer J | 8 June 2021

Applicants’ Solicitors O’Brien Criminal & Civil Solicitors

Respondent’s Solicitors Solicitor for the Northern Territory

Applicants’ Funder N/A

Austlii link

The applicants further contended that they were unjustly 
precluded from the 2017 case management hearing 
where they were removed as class members and, citing 
Bray v Hoffman-La Roche Ltd [2003] FCA 1505, that there 
was an inherent conflict of interest when the application 
for an amendment to the class description was made 
on behalf of an applicant in a representative proceeding 
under Pt IVA which adversely affects the interests of 
some class members. Policy concerns underlying Anshun 
estoppel may also operate to prevent the applicants from 
re-litigating in individual actions the same events and 
subject matter in issue.

The Northern Territory relied on the exclusion under the 
Deeds. The applicants submitted that they did not waive 
any claims which they might have as class members in 
the Individual Proceedings and that the subject matter 
of those settlements are confined to the subject matter of 
the Individual Proceedings in the Supreme Court.

Justice Mortimer agreed that the claims made in the 
class action were different in some respects to those 
made in the Individual Proceedings. However, her 
Honour held that both the Individual Proceedings 
and class action concern, at base, the same subject 
matter — namely, the detention of individuals in juvenile 
correctional facilities, and in adult correctional facilities, 

in the Northern Territory, and their treatment while in 
detention. Hr Honour held that the exclusions in the 
Deeds were effective in preventing the applicants from 
recovering any further damages or compensation in 
relation to their detention at various juvenile correctional 
facilities and adult correctional facilities administered 
by the Northern Territory. Her Honour noted that, unlike 
four other similarly affected class members, there was 
an unreasonable delay by the applicants in taking 
action when informed of the amendments to the class 
description that excluded them.

Her Honour explained that the principle in Wichmann 
v Dormway Pty Ltd [2019] 3 Qd R 323; [2019] QCA 31 in 
relation to the exclusion clause in the Deed is assessed 
in the context of the Deed read fairly and as a whole, 
to a reasonable person having all the background 
knowledge which would reasonably have been available 
to the parties at the time that they signed the Deed. As 
such, the exclusion was effective and it was neither 
unconscientious nor inequitable for the Northern 
Territory to seek to rely on it.

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/621.html?context=1;query=Jenkings%20v%20Northern%20Territory%20of%20Australia%20;mask_path=
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Robodebt class action settlement approved

This case saw approval of the settlement in the 
‘Robodebt’ class action.

The class action concerned the Commonwealth’s 
botched attempt to identify overpayments of social 
security benefits through data matching (which 
Murphy J described (at [5]) as “a shameful chapter in 
the administration of the Commonwealth social security 
system and a massive failure of public administration”). 
The applicants advanced two broad claims against the 
Commonwealth, being: (a) unjust enrichment; and (b) 
negligence for damages for economic loss and “stress, 
anxiety and stigma.” 

The settlement followed the Commonwealth’s admission 
in the proceeding that it did not have a proper legal basis 
to raise, demand or recover asserted debts, totalling at 
least $1.7 billion against approximately 400,000 social 
security recipients, which were based on income 
averaging from ATO data. At the time of that admission, 
and separate to the settlement, the Commonwealth 
promised to refund approximately $751 million to 
affected individuals.

The settlement provided that the Commonwealth 
would: (a) consent to the Court making declarations 
that any debt determined solely on basis of ATO data 
was not validly made, (b) not raise any further invalid 
debts and (c) pay a settlement sum of $112 million, which 
after deduction of Court-approved legal costs, was to be 
distributed to class members. 

June 2021
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His Honour gave the seven reasons set out below for 
approving the settlement. 

First, counsel recommended that the Court approve the 
proposed settlement in a confidential joint opinion that 
his Honour gave significant weight to. 

Second, a Court-appointed contradictor provided the 
Court with detailed submissions that the proposed 
settlement was fair and reasonable as between the 
parties and describing it as “a very favourable outcome”. 

However, the contradictor submitted that the proposed 
settlement was not fair and reasonable as between class 
members because certain categories of class members 
would receive no financial benefit but would be bound by 
the release. His Honour did not accept that this imbalance 
caused the settlement to be unfair or unreasonable but 
nevertheless made an order allowing class members 
from those categories, who had filed an objection to the 
settlement, to opt out in order to preserve their rights to 
pursue their own matters. 

Third, his Honour considered the applicants’ negligence 
claims to be weak. In particular, his Honour doubted that 
the applicants would be able to establish the alleged duty 
of care, though he also noted that the negligence claims 
added little as they centrally concerned the same losses 
as the unjust enrichment claims. 

Fourth, because the Commonwealth had already 
refunded $707.9 million and promised to refund the 
balance paid to it under the Robodebt scheme, the 
proceeding largely concerned claims for interest on 
those amounts and benefits that the Commonwealth 
received. In this light, his Honour found that the proposed 
settlement of $112 million was “very favourable”.

Prygodicz v Commonwealth of Australia (No 2) [2021] FCA 634

Federal Court of Australia | Murphy J | 11 June 2021

Applicants’ Solicitors Gordon Legal

Respondent’s Solicitors Australian Government Solicitor

Applicants’ Funder N/A

Austlii link

Fifth, only a small proportion of class members 
objected to the settlement (between 0.04% and 0.1% 
approximately). 

Sixth, his Honour considered that, subject to minor 
tweaks, the settlement distribution scheme was fair and 
reasonable. 

Seventh, Gordon Legal conducted the case on a no-win-
no-fee basis and provided adverse costs indemnity to the 
applicants. His Honour noted that litigation funding was 
unlikely to have been available and commended Gordon 
Legal on making the case possible. 

His Honour approved legal costs of $8.4 million, as 
assessed by an independent costs referee and appraised 
by the contradictor. However, his Honour declined to 
approve a further $4.22 million that the costs referee 
estimated for future settlement administration work, 
citing inherent uncertainty in the assumption on  
which the estimate was based and required the costs 
referee to consult further with Gordon Legal and make  
a revised estimate.

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/634.html?context=1;query=Prygodicz%20v%20Commonwealth%20of%20Australia;mask_path=
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Application for aggregate damages fails in Ford
transmission action

This was a class action on behalf of vehicle 
owners in respect of certain models of Ford 
motor vehicles (comprising some 70-odd 
thousand vehicles in total). 

Those vehicles contained a ‘DPS6’ dry dual-clutch 
transmission, which it was alleged contained several 
defects which not only affected the driving experience 
and performance of the vehicles, but in some respects 
rendered the vehicles unsafe. Claims were brought based 
on a contravention of the ‘acceptable quality’ guarantee 
contained in s 54 of the Australian Consumer Law (ACL), 
and for misleading or deceptive conduct.

Following a lengthy trial, Perram J upheld the applicant’s 
claims in part. Specifically, although his Honour held 
that the applicant had not succeeded in proving all of 
the alleged defects in the DPS6 transmission, and that 
her misleading or deceptive conduct claims failed, 
nevertheless, she did succeed in proving some of the 
alleged defects (the precise details of which are not 
relevant for present purposes), and that those defects 
were such as to amount to a contravention of the 
‘acceptable quality’ guarantee contained in s 54 of the 
ACL, so as to entitle her to an award of damages.
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Capic v Ford Motor Company of Australia Pty Ltd [2021] FCA 715

Federal Court of Australia | Perram J | 29 June 2021
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Respondent’s Solicitors Allens

Applicant’s Funder N/A

Austlii link

Of particular note, the applicant sought an award of 
‘aggregate damages’ on behalf of the class members 
under s 33Z of the Federal Court of Australia Act 1976 (Cth), 
and in that regard claimed ‘reduction in value’ damages 
under s 272(1)(a) of the ACL, and other losses under  
s 272(1)(b) of the ACL. Although her personal claim for 
damages was largely successful, her claim for ‘aggregate 
damages’ on behalf of the class members was not. The 
primary reasons for this were that:

• section 33Z permits an award of aggregate damages to 
be made in respect of the claims of class members, but 
only where “a reasonably accurate assessment can be 
made of the total amount to which [they] will be entitled 
under the judgment”;

• under s 272 of the ACL, the damages that may be 
recovered for a contravention of the ‘acceptable 
quality’ guarantee are in effect two-fold, being: (i) 
any reduction in value of the goods as a result of the 
defect(s) in the goods (s 272(1)(a), referred to generally 
as ‘reduction in value’ damages); and (ii) any other 
losses that were ‘reasonably foreseeable’ (s 272(1)(b));

• however, under s 271(6) of the ACL (as to the drafting 
of which his Honour said (at [726]): “even by the 
lamentable standards of Commonwealth drafting, [it] 
lurks near the bottom of the barrel”), ‘reduction in value’ 
damages under s 272(1)(a) may not be awarded where 
the consumer has, in accordance with an express 
warranty relating to the goods, required the goods to 
be repaired or replaced by the manufacturer of the 
goods, and the manufacturer has done so, unless they 
failed to do so within a ‘reasonable time’ – in other 
words, a claimant will only be entitled to recover 
‘reduction in value’ damages under s 272(1)(a) of the 
ACL where there has been no repair or replacement 
of the defective goods by the manufacturer, or any 
such repair or replacement did not occur within 
a ‘reasonable time’ (albeit, that does not affect any 
entitlement to other losses under s 272(1)(b));

• in the case of the applicant’s vehicle, although the 
defects had, for the most part, been repaired, his 
Honour was not satisfied that they had been repaired 
within a ‘reasonable time’ – as such, the applicant was 
entitled to an award of ‘reduction in value’ damages 
under s 272(1)(a) of the ACL (in addition to other losses 
under s 272(1)(b));

• however, as the claims of individual class members 
had not been litigated as part of the initial trial, it was 
not possible to say, in relation to any particular class 
member, whether repairs to their vehicle had been 
effected by the respondent, and if so, whether they had 
been effected within a ‘reasonable time’ – that issue 
is, quintessentially, an individual issue, such that it 
was not presently possible to know how many (if any) 
of the class members may be entitled to an award of 
‘reduction in value’ damages under s 272(1)(a) of the 
ACL (in addition to their claim for other losses under  
s 272(1)(b));

• as that issue went directly to the basis of quantification 
of the class members’ claims, it was not presently 
possible to make “a reasonably accurate assessment 
… of the total amount to which group members will be 
entitled under the judgment” (emphasis added) within 
the meaning of s 33Z (even if it may have been possible 
to make such an estimate in relation to parts of the 
class members’ claims).

Thus, the applicant’s claim for an award of ‘aggregate 
damages’ on behalf of the class members failed (at least 
until it was known which (if any) class members may be 
entitled to ‘reduction in value’ damages under s 272(1)(a) 
of the ACL).

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/715.html?context=1;query=Capic%20v%20Ford%20Motor%20Company%20of%20Australia%20Pty%20Ltd;mask_path=
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Judge appoints assessor as Roundup class action  
heads to trial 

Justice Lee’s latest judgment in the Roundup 
class action considered the appointment of an 
assessor in the proceeding for the purpose of 
assisting the Court in understanding expert 
evidence of a technical nature. 

The evidence which is proposed to be called at trial 
includes complex research and data across multiple 
fields of science and medicine, which evidence has been 
interpreted by authoritative bodies to lead to contrary 
conclusions on the question of whether the herbicide 
Roundup is carcinogenic.

His Honour observed that the case was a “paradigm 
example of where the use of an assessor may be of 
considerable benefit” but wished to elucidate on the 
Court’s power to make such an appointment and the 
precise nature of the assessor’s role, despite neither 
matter being in dispute as between the parties.

His Honour considered that each of ss 33ZF and 23 of the 
Federal Court of Australia Act 1976 (Cth) conferred such 
power, and that in any event the Court retained such 
power by reason of its inherent jurisdiction.

Turning to the assessor’s function, his Honour held that 
it was necessary for the scope of the assessor’s role to 
be adequately defined such that the appointment did 
not constitute an impermissible delegation of judicial 
power, and cited a piece of extra-curial writing by Justice 
Beach which articulated the appropriate functions of an 
assessor as follows (at [33]):

• acting as a human primer to deliver tutorials to the 
judge pretrial on relevant specialised topics;

• explaining the expert reports, including any joint report;

• answering questions that a judge might have regarding 
the technical evidence;

• sitting with a judge at trial to listen to the technical 
evidence and to help the judge understand it in and 
out of court;

• assisting the judge with any basis or relevance 
evidentiary objections in an unusually complex 
technical matter;

• putting questions directly to counsel or witnesses at 
the hearing or suggesting questions for the judge to put 
to counsel or witnesses;

• generally, acting as a discipline on the behaviour of 
expert witnesses in a concurrent evidence session 
who may otherwise perceive that they can confound 
the lawyers present with technical complexity without 
challenge;

• conferring with the judge after trial to assist the judge 
to get the technical concepts correct; and

• reviewing draft judgments for technical accuracy, but 
solely against the evidence adduced by the parties.

The Court deferred making orders identifying which 
individual would be appointed as assessor and 
specifically describing their duties, but indicated those 
orders would: make communications between the 
assessor and the Court confidential; give the assessor 
the same immunity enjoyed by witnesses; and make the 
assessor’s costs be costs in the cause.

McNickle v Huntsman Chemical Company Australia Pty Ltd (Assessors) [2021] FCA 780

Federal Court of Australia | Lee J | 25 June 2021

Applicant’s Solicitors Maurice Blackburn
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Judge decides climate change class action is to
continue as representative proceeding

This judgment followed on from Bromberg 
J’s earlier judgment in this matter ([2021] 
FCA 560), in which his Honour found that the 
first respondent (Minister), in considering an 
application for expansion of a coal mine, owed 
a duty of care to children to avoid causing 
personal injury by way of climate change. 

In this judgment, his Honour dealt with three remaining 
issues, being:

• whether the proceeding should continue as 
a representative proceeding (under the old 
representative proceedings rule in Div 9.2 of the 
Federal Court Rules 2011 (Cth)) (at [4]–[29]);

• whether declaratory relief should be granted, and if so, 
the precise form of the declaration (at [30]–[48]); and

• costs (at [49]–[57]).

In relation to the first issue, the proceeding was initially 
commenced as a representative proceeding on behalf 
of all children throughout the world. However, at trial, 
the applicants’ claims were only pressed on behalf of 
children ordinarily resident in Australia. Thus, it was not 
in dispute that the proceeding ought not continue as 
a representative proceeding on behalf of children not 
ordinarily resident in Australia. However, the Minister 
went further and contended that the proceeding ought 
not continue as a representative proceeding at all.

His Honour accepted that the Court has a discretion 
to order that a proceeding no longer continue as a 
representative proceeding, and that “the Court may exercise 
that discretion to protect those persons who are represented 
but not active participants in the proceeding from any 
potential prejudice to their individual interests which may  
be brought about by reason of their absence” (at [16]).
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The Minister contended, in substance, that because the 
Court upheld a narrower duty of care than that which 
had been contended for by the applicants, there would 
be prejudice to the represented persons, as they would be 
bound by that finding. Similarly, the applicants contended 
that because the Court ultimately rejected the applicants’ 
claim for injunctive relief, the applicants should be 
permitted to discontinue that part of the application, 
because otherwise there would be prejudice to the 
represented persons being bound by that finding.  
Thus, as his Honour noted (at [22]):

In both instances, what was relied upon to justify a 
discontinuance or partial discontinuance was the 
outcome of the proceeding and in particular the 
applicants’ failure or partial failure to obtain the  
relief which they had sought on behalf of the 
Represented Children.

His Honour rejected both parties’ contentions, in 
substance on the basis that there was no suggestion that 
the applicants’ failure to obtain the full extent of the relief 
which they had sought was because the interests of the 
represented persons were not properly advanced in the 
proceeding, or because the conduct of the litigation by 
the applicants on behalf of the represented persons had 
brought about some prejudice to their interests – the 
failure was simply due to the lack of merits in the claims. 
To order, in those circumstances, that the proceeding 
no longer continue as a representative proceeding was 
misconceived (at [25]):

If the justifiable exercise of the Court’s discretion to 
discontinue a representative proceeding was based 
merely on the potential for a claim or claims made 
on behalf of represented persons to fail either in part 
or in whole, the discretion would almost always be 
exercised and representative proceedings would 
almost never be permitted to continue. Such an 
approach would substantially undermine the primary 
purpose … of avoiding the multiplicity of proceedings 
or … of facilitating the administration of justice by 
enabling parties with the same interests to secure a 
determination in one rather than separate actions.

Further, the applicants and the represented children 
all had the ‘same interest’ in the relief sought, and there 
was nothing to suggest that there were circumstances 
peculiar to individual represented persons that would 
have produced a different result for them. As such, 
his Honour concluded that it was appropriate for the 
proceeding to continue as a representative proceeding.

In relation to the issue of declaratory relief, neither party 
contended that the Court should not grant declaratory 
relief, but they were divided as to the form of the 
appropriate declaration (and in particular, its degree 
of specificity and the identification of the persons to 
whom the duty of care is owed). Ultimately, his Honour 
determined that the following form of declaration  
was appropriate:

The first respondent has a duty to take reasonable 
care, in the exercise of her powers under s 130 and 
s 133 of the Environment Protection and Biodiversity 
Conservation Act 1999 (Cth) in respect of referral  
EPBC No. 2016/7649, to avoid causing personal  
injury or death to persons who were under 18 years  
of age and ordinarily resident in Australia at the  
time of the commencement of this proceeding  
arising from emissions of carbon dioxide into the 
Earth’s atmosphere.

Finally, in relation to costs, his Honour ordered the 
Minister to pay the applicants’ costs (and in doing so 
rejected an argument that those costs should be reduced 
on account of the applicants having failed to obtain all 
of the relief which they sought, namely, an injunction 
against the Minister).

Sharma by her litigation representative Sister Marie Brigid Arthur v Minister for the Environment (No 2) [2021] 
FCA 774

Federal Court of Australia | Bromberg J | 8 July 2021
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Respondents’ Solicitors Australian Government Solicitor / Ashurst
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Settlement against failed private training provider 
Vocation approved as Judge finds costs are reasonable 

This was a shareholder class action against 
failed private education and training provider 
Vocation Ltd (in liq) (Vocation), its former 
auditor (PricewaterhouseCoopers) and its 
former CEO (Mr Hutchinson), CFO (Mr Gréwal) 
and Chairperson (Mr Dawkins). 

Vocation’s former lawyers (Johnson Winter & Slattery) 
and certain of its former non-executive directors were 
also joined to the proceeding as cross-respondents. 
The proceeding was a consolidated proceeding jointly 
conducted by Maurice Blackburn, with funding from 
International Litigation Funding Partners Pte Ltd (ILFP), 
and Slater & Gordon, with funding from Omni Bridgeway 
Ltd (OBL).

In this judgment, Anastassiou J approved a settlement 
of the proceeding in the amount of $50 million, to be 
distributed as follows:

• $20,000 for the applicant’s reimbursement payment;

• ~$158,000 for estimated settlement administration 
costs and disbursements;

• $10.9 million in total funding commission (~21.8% of 
the settlement sum), comprised of $6.5 million to 
OBL and $4.4 million to ILFP (after the application of 
a funding equalisation order). His Honour observed 
that “as a matter of logic, if the two commissions are 
reasonable in aggregate that rather suggests there is 
no mischief in having two litigation funders” (at [56]). 
However, his Honour also said that that reasoning 
does not exclude the possibility that the funding 
commission and legal costs “might have been 
materially lower had there been but one litigation 

funder and one law firm” (at [57]). Ultimately, his 
Honour concluded that it was “too late at this stage to, 
in effect, second guess those charged with conducting 
the litigation from its inception, or at least from the point 
in time of the two proceedings being consolidated” and 
found that the aggregate funding commission was 
reasonable in the circumstances (at [57]);

• $12.8 million in total legal fees and disbursements 
(~25.6% of the settlement sum), comprised of $5.2 
million to Slater & Gordon and $7.6 million to Maurice 
Blackburn. In approving those costs, his Honour said 
that “though the quantum of the costs of each of the law 
firms is very substantial, they are not disproportionate to 
the settlement that has been achieved, having regard to 
the complexity of the proceeding and the independent 
assessment of [the Court-appointed special costs referee] 
Ms Dealehr” (at [47]); and

• $26.2 million to class members (~52.3% of the 
settlement sum). 

Whittenbury v Vocation Ltd (in liq) [2021] FCA 829

Federal Court of Australia | Anastassiou J | 23 July 2021 

Applicant’s Solicitors Maurice Blackburn and Slater & Gordon

Respondents’ and 
Cross-Respondents’ 
Solicitors

Gilbert + Tobin (Vocation and Mr Hutchinson), Herbert Smith Freehills (PwC), Clyde & Co  
(Mr Gréwal), Baker & McKenzie (Mr Dawkins), Allen & Overy (Mr Tucker, Ms Tredenick and  
Mr Halley) and MinterEllison (JWS)
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Government denied request to suppress settlement
sum in Northern Territory youth detention case 

This is a decision arising in the context of the 
class action brought on behalf of minors who 
were detained in juvenile detention facilities in 
the Northern Territory (NT) between 1 August 
2006 to 27 November 2017. 

The applicants, Dylan Jenkings and Aaron Hyde, alleged 
that while in detention, they were wrongfully imprisoned 
(in certain circumstances) and that at times the conduct 
and actions of officers in the detention facilities 
constituted assault and battery. A settlement was reached 
between the parties and an interlocutory application 
was filed on 14 July 2021 for approval of the settlement, 
which is due to be heard in November 2021. The parties 
were broadly in agreement as to the orders sought, save 
for a dispute as to the contents of the settlement notice 
to class members: the NT objected to the settlement 
notice disclosing the settlement sum and additionally 
sought suppression of other material which disclosed 
the settlement sum (including the settlement deed and 
evidence filed in support of the settlement approval 
application), filing an interlocutory application for orders 
under ss 33ZF, 37AG(1)(a) and 37AF of the Federal Court of 
Australia Act 1976 (Cth) (FCAA).

Before discussing Mortimer J’s decision and reasons, 
it should be noted that the form of notice proposed 
to be distributed is very innovative. As the notice is to 
be distributed to minors and young adults, many of 
whom do not speak English, the notice was translated 
with the assistance of a sociolinguist, into the four main 
indigenous languages spoken in the NT, and designed as 
a pamphlet displaying the text in each of the languages. 
This approach was commended by her Honour. 

Her Honour dismissed the NT’s interlocutory application 
(which was opposed by the Applicants) for suppression 
of the settlement sum. At [23] her Honour set out the 

principles underpinning an application under  
s 37AG(1)(a), which provides that the Court may make 
a suppression order if “the order is necessary to prevent 
prejudice to the proper administration of justice”. In 
considering what is meant by the term “administration of 
justice” her Honour endorsed what Nettle J had said in 
AB v CD; EF v CD (2019) 364 ALR 202; [2019] HCA 6 at [21] 
where his Honour held that “a primary objective of the 
administration of justice is to safeguard the public interest 
in open justice”. Whilst noting that certain proceedings 
– such as one seeking an injunction to prevent the 
publication of confidential material – warranted the 
making of a suppression order, the present case was not 
such a proceeding.

Her Honour distinguished the authorities on which 
the NT relied (see [29]–[44]), holding that the authorities 
involved a consent position being advanced in the 
context of an application for settlement approval orders 
under s 33V of the FCAA, as distinct from this proceeding, 
in which “there is an inherent public interest”. Her Honour 
also endorsed (at [45]–[51]) Lee J’s reasons regarding 
suppression orders in Liverpool City Council v McGraw-Hill 
Financial Inc [2018] FCA 1289 where his Honour held that 
the mere fact that the parties consent to a suppression 
orders does not, in itself, mean that the making of a 
suppression order is “necessary”. 

The NT advanced a number of arguments as to why 
the suppression order ought be made, including that 
the NT was party to other proceedings of a similar 
nature regarding conditions in youth detention and 
that publishing the settlement sum could confuse class 
members. None of these arguments found favour with 
her Honour. Her Honour noted:

[64] … the context in which parties agree to settle a 
Part IVA proceeding is a specific one. The agreement 
is reached on the premise, and with the knowledge, 
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that the Court – which performs its functions in public 
– must approve the settlement. The premise of open 
justice is thus introduced expressly into the settlement 
negotiations of any Part IVA proceeding…

[65] … the parties to a Part IVA settlement cannot bind 
the Court’s hands to make suppression orders by the 
way they express the terms of settlement in a Deed, in 
particular the terms as to confidentiality. Suppression, 
and compromise of the open justice principle, will 
always be a matter for the Court to determine…

Her Honour’s comments for dismissing the NT’s argument 
that including the settlement sum would confuse class 
members (at [73]–[87]) are also noteworthy. In particular, 
her Honour’s statement at [84] is particularly pertinent:

In the present proceeding, the administration of justice 
requires that as many group members as possible 
are reached by the notice process, and that they 
are as well and completely informed about the key 
aspects of the proposed settlement as is reasonably 
practicable. Inclusion of the settlement sum is a core 

component of the settlement; indeed it is the core 
component. This is a proceeding about compensation 
for personal injury and deprivation of residual liberty. 
The primary remedy sought was damages. While the 
settlement is made with a denial of liability by the 
[NT], there is no getting away from the fact that the 
principal relief in the proceeding was compensation. 
To withhold the settlement sum from group members 
in the very documentation designed to inform them 
is not compatible with the administration of justice in 
this proceeding.

Her Honour also noted that the interests of the 
administration of justice clearly favoured the disclosure 
of the settlement sum. Her Honour held (at [91]):

This proceeding is itself about the administration 
of justice. It is about the exercise of public powers in 
respect of minors held in juvenile detention in the 
[NT]. It concerns the treatment of those minors while 
deprived of their liberty…

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/839.html?context=1;query=Jenkings%20v%20Northern%20Territory%20of%20Australia;mask_path=
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This decision concerned a class action against 
Colonial First State Investments Ltd (Colonial), 
as trustee for two superannuation funds (the 
Funds), in respect of alleged breaches of  
trustee obligations.

 Colonial has provided discovery and claimed that legal 
professional privilege applies to a considerable number of 
documents. The applicant, Mr Kayler-Thomson, claimed 
that by reason of his status as a beneficiary of the Funds, 
and the status of other class members as beneficiaries, 
any privilege attaching to those documents was a joint 
privilege. Mr Kayler-Thomson applied for orders requiring 
Colonial to produce those documents. In dismissing the 
application, Colvin J addressed three issues.

The first issue was whether the principles as to joint 
privilege as between trustee and beneficiary are confined 
to small trusts with few, identifiable beneficiaries who 
have vested interests.

His Honour found that the authorities did not support 
the existence of a limitation of this kind. No authority was 
cited by Colonial in support of the proposition that joint 
privilege depended upon the size or characteristics of 
the trust being administered, as distinct from the interest 
of the beneficiary. His Honour canvassed authorities 
addressing how the nature of a beneficiary’s interest 
impacted on the beneficiary’s right to inspect documents 
and observed (at [64]) that: 

It may be that for parties with a proprietary interest 
there is a right to access the documents and for parties 
with a lesser interest the Court will require access to  
be provided where it is persuaded that it is necessary 
or appropriate to do so in the exercise of its 
supervisory jurisdiction.

In any event, his Honour characterised the interest of 
superannuation members as an equitable proprietary 
interest, rather than a mere expectancy (c.f. Dixon J’s 
observations in Shimshon v MLC Nominees Pty Ltd [2020] 
VSC 640 (Shimshon) at [127]), and concluded this interest 
was sufficient to found the existence of a joint privilege in 
legal advice obtained by the trustee in undertaking the 
management and administration of the statutory trust. 

The second issue was whether a representative applicant 
in a class action may seek production of discoverable 
documents on the basis of a joint privilege not held by 
the representative applicant and to which only some 
members of the class are entitled.

His Honour observed that the common law right of joint 
privilege is a personal right and cannot be asserted by an 
agent or representative of the privilege holder without 
the authority of the privilege holder. His Honour accepted 
Colonial’s submission that Mr Kayler-Thomson’s standing 
as a representative applicant did not confer authority 
upon him to share in the legal professional privilege that 
exists as between Colonial and other members of the 
Funds. To support this finding, his Honour relied on the 
following key reasons:

• There must be a clear statutory intention to abrogate 
the common law right of legal professional privilege, 
and no such intention is expressed in Part IVA of the 
Federal Court of Australia Act 1976 (Cth).

• Absent circumstances where a settlement is reached, 
the representative role of the applicant is limited to the 
conduct of the questions of commonality.

• The representative applicant does not by reason of 
that capacity acquire the privileges, immunities or 
other legal characteristics of particular class members.

• The right to assert joint privilege is not of a procedural 
character such that it might be said to form part 
of the steps that may be taken in the capacity as a 
representative applicant.

The third issue was whether, having regard to the nature of 
the Funds, any of the categories as described related to the 
management and administration of the Funds by Colonial 
as trustee, so as to give rise to a joint privilege at all.

His Honour found that none of the categories of 
documents in respect of which privilege was asserted 
relate to the administration of the Funds on behalf of  
Mr Kayler-Thomson personally because the documents 
were brought into existence before Mr Kayler-Thomson 
had invested in the relevant products. Accordingly, given 
the answer to Issue 2, the documents are privileged 
from production irrespective of whether they relate 
to the management and administration of the Funds 
by Colonial as trustee. In obiter, his Honour found that 
the documents did concern the management and 
administration of the Funds.

Application to limit legal professional privilege  
dismissed in superannuation fund case
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This judgment contributes to the discussion on the 
nature of superannuation members’ interests, which 
was considered by Dixon J in Shimshon. Interestingly, 
Colvin J observed (at [66]) that, in certain respects, the 
statutory rights of superannuation members have the 
characteristics of a vested interest. This is because 
of the ability of members to access the funds by an 
administrative process in circumstances permitted by 

the regulations and also because, on death, the balance 
of the superannuation fund may be directed according 
to the wishes of the person for whose benefit the funds 
are held (c.f. Shimshon at [125] where Dixon J found that 
superannuation members with an interest that remained 
contingent on the occurrence of a future event did not 
have a vested interest).

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2020/1867.html?context=1;query=Kayler-Thomson;mask_path=
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Judge ponders temporary stay of smaller concurrent
class action, decides that cooperation between 
firms will address risk of increased costs

This decision follows the previous decision 
of Lee J in CJMcG Pty Ltd atf the CJMcG 
Superannuation Fund v Boral Ltd (No 2) (2021) 
389 ALR 699; [2021] FCA 350 (CJMCG Decision) 
concerning the carriage dispute in claims filed 
against Boral Ltd (Boral) by Andrew Parkin 
(represented by Maurice Blackburn), CJMCG Pty 
Ltd (represented by Quin Emanuel) and Martini 
Family Investments Pty Ltd (represented by  
Phi Finney McDonald) (PFM). 

In the CJMCG Decision, his Honour considered that the 
proceeding brought on a no-win-no-fee basis (i.e. the 
Parkin proceeding) was the best vehicle through which 
the claims should proceed. His Honour made orders to 
permanently stay the CJMcG proceeding, but stopped 
short of making a similar order in respect of the Martini 
proceeding. Instead, his Honour provided class members 
in the Martini proceeding with an opportunity to opt 
out of the Parkin proceeding – thus allowing those class 
members to remain part of the Martini proceeding if it 
was determined, after the opt out process, that the claim 
was able to proceed (see also ruling relating to opt out 
orders: Parkin v Boral Ltd (Opt Out Notices) [2021] FCA 478). 

Following the completion of the opt out process, his 
Honour was now faced with the issue of what should 
happen to the Martini proceeding and whether it should 
be temporarily stayed or adjourned.

August 2021
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The difficulties with either approach

Before confirming that he would allow the Martini 
proceeding to continue, his Honour summarised the 
potential difficulties that arose in relation to allowing 
both proceedings to continue on the one hand, and 
implementing an adjournment or temporary stay  
on the other. 

In relation to permitting both proceedings to continue, 
his Honour accepted evidence adduced by Boral 
regarding the potential for increased complexities 
(and as a result, increased costs) in cases involving 
multiple representative applicants with separate legal 
representation.

In considering the difficulties which might arise should 
the Martini proceeding be adjourned or temporarily 
stayed, his Honour highlighted the potential (albeit 
remote) risk that the Martini applicant, class members 
and/or Boral, could consider themselves “in a position to 
reagitate common issues” following the determination of 
the Parkin proceeding (see [15]–[30]). After considering 
authorities regarding whether parties in related 
proceedings may be bound to a decision in relation to 
common questions, his Honour concluded that the risk 
in the current proceedings was “vanishingly low” for both 
legal and practical reasons. 

Determination 

Owing primarily to a change in position by Boral on 
the day of the hearing, his Honour ultimately decided 
that the Martini proceeding should continue pursuant 
to a cooperation proposal whereby PFM and Maurice 
Blackburn would work collaboratively in relation 
to the conduct of the claims. The proposal included 
mechanisms such as the use of only one set of counsel, 
a single set of applicants’ experts and joint interlocutory 
applications. 

In deciding not to adjourn or temporarily stay the Martini 
proceeding, his Honour referred to the following key 
considerations: 

• First and most importantly, Boral did not oppose the 
cooperation proposal. Had Boral actively supported 
the application for a temporary stay, his Honour noted 
that he “would likely have granted it” (at [33]). 

• Second, the cooperation proposal appeared to provide 
a sensible way of addressing the risk of increased costs. 

• Third, both sets of solicitors were highly experienced 
in Part IVA proceedings and had worked together 
previously. 

• Fourth, given the likelihood of the Martini proceeding 
settling at the same time as the Parkin proceeding, the 
legal representatives in the Martini proceeding (PFM) 
were likely to be better apprised of the relevant issues 
if they have had prior participation in the case (at [37]).

• Finally, his Honour concluded that those who had opted 
to remain in the Martini proceeding were considered to 
have made an informed decision to do so.

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/889.html?context=1;query=Parkin%20%20v%20boral%20;mask_path=
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This was a class action on behalf of persons 
who purchased life insurance policies issued by 
Westpac Banking Corporation and Westpac Life 
Insurance Services Ltd (together, Westpac) after 
February 2011. 

The applicants alleged that class members paid more for 
their policies as a result of receiving advice from Westpac 
advisers than they would have paid had they received 
advice from independent financial advisers.

In April 2021, the parties agreed to settle the proceeding. 
The key terms were that Westpac would pay a 
maximum of $30 million, comprised of: (i) $9 million for 
legal and administration costs; and (ii) 50% of the value 
of class members’ claims who register to participate in 
the settlement, capped at $21 million. However, in the 
event that not enough class members come forward 
to reach the $21 million cap, Westpac would receive a 
reversion payment. 

August 2021

Low registration prompts judge to approve issuance of post-
settlement approval notice to all eligible class members
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In this decision, Lee J approved the settlement of the 
proceeding, including the following deductions from the 
settlement sum:

• ~$5.05 million for legal fees, after an agreed reduction 
of ~$780,000 from Shine Lawyers’ (Shine) costs. 
Reductions were applied to amounts claimed for the 
following categories of costs: uplift fee; costs disclosure; 
travel; the process by which items were divided, 
allocated and recorded; multiple personnel being 
used for various attendances; and a ‘grab-all’ amount 
described as “pleadings and filing”. Ultimately, the total 
reduction was lower than the ~$850,000 proposed by 
the Court-appointed costs referee (Mr Roland Matters) 
as a result of his Honour accepting evidence filed by 
Shine in relation to the reductions;

• ~$3.72 million for disbursements, after an agreed 
reduction of ~$70,000 in respect of counsel fees;

• ~$3.05 million for the costs of obtaining adverse  
costs insurance;

• ~$0.51 million for settlement approval costs and 
disbursements;

• $42,500 for the applicants’ reimbursement payments, 
comprised of $20,000 for the first applicant and $7,500 
for each of the second, third and fourth applicants; and

• $32,895 for “other costs”.

His Honour also made orders: (i) approving the 
distribution of post-settlement approval notices to 
potential class members inviting them to register to 
participate in the settlement; and (ii) requiring Westpac 
to provide Shine (in its capacity as scheme administrator) 
with lists of the contact details of potential class 
members, in order to facilitate the distribution of the post-
settlement approval notices (subject to Shine executing 
an undertaking to only use the lists for the purpose of 
administering the scheme, and file an affidavit confirming 
the destruction of the lists together with the concluding 
settlement administration report). 

In making those orders, which were opposed by Westpac, 
his Honour held that the Court clearly has power to order 
the issuance of post-settlement approval notices to class 
members under ss 33V(1) or 33X(5) of the Federal Court of 
Australia Act 1976 (Cth), even without recourse to s 33ZF. 
His Honour was persuaded to order the issuance of post-
settlement approval notices because he had concerns 
as to whether the notice of proposed settlement (that 
had been sent to class members prior to the settlement 
approval hearing) had effectively communicated 
information regarding registration. The primary source 
of his Honour’s concern was that only ~13,000 of up 
to ~88,000 potential class members had registered to 
participate in the settlement, when it was objectively in 
their commercial interests to do so. His Honour observed 
that while the pre-approval notices were “deliberately 
formulated in terms as clear as possible” (at [46]), it was “fair 
to say, that at over seven and a half pages, it [was] a lengthy 
and somewhat complex document” (at [37]). His Honour 
said it was “appropriate for the Court to take a conservative 
approach that reflects its protective role”, which in the 
circumstances required it “to be assured that group 
members have made an informed decision after having the 
relevant information communicated to them in the simplest 
possible way” (at [48]). Ultimately, the post-settlement 
approval notices approved by his Honour were very 
simple; being a short email of less than one page and a 
one sentence SMS message.

Lenthall v Westpac Banking Corporation (No 3) [2021] FCA 1004 

Federal Court of Australia | Lee J | 9 August 2021

Applicants’ Solicitors Shine Lawyers

Respondents’ Solicitors Roberts & Partners Lawyers

Applicants’ Funder N/A (formerly JustKapital Litigation Pty Ltd)
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http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/1004.html?context=1;query=Lenthall%20v%20Westpac;mask_path=
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This is a shareholder class action alleging 
contraventions by the respondent (Sims) of 
the continuous disclosure and misleading 
or deceptive conduct provisions of the 
Corporations Act 2001 (Cth). 

In this judgment, Rares J dealt with an application by  
the applicant in the proceeding that it be substituted by  
a different applicant (but that it nevertheless remain a 
class member).

The proceeding is listed for a trial commencing in July 
2022. The applicant was ordered to file its lay evidence 
by 7 May 2021. In the course of preparing that evidence, 
it became apparent that the applicant had acquired 
its shares in Sims as a result of having entered into an 
‘American style’ put option, and not by way of an ordinary 
on-market transaction. As such, the view appears to have 
been taken that the applicant’s claim would give rise 
to several complexities which did not apply to the vast 
majority of class members’ claims, potentially requiring 
additional expert evidence; that the applicant was 
therefore not an appropriate representative applicant; 

and the applicant indicated that it no longer wished to 
continue in that role. Consequently, an application was 
made under s 33T of the Federal Court of Australia Act 1976 
(Cth) (FCAA) to substitute a more appropriate applicant. 
The application was opposed by Sims, on the basis that 
any substitution was unnecessary (albeit Sims did not 
contend that it would suffer any particular prejudice by 
reason of any substitution).

His Honour was critical of the fact that this issue had 
only come to light during the course of preparation of 
the applicant’s lay evidence (such that it had never been 
pleaded, despite the proceeding having been on foot for 
more than two years), and described it as “unsatisfactory” 
– nevertheless his Honour accepted, based on previous 
decisions under s 33T (and its cognates), that “an unwilling 
party should not be forced to litigate against his or her 
will”, and that “an unwilling representative plaintiff cannot 
adequately represent the interests of others”. His Honour 
said (at [19]):

At the end of the day, it seems to me that an unwilling 
applicant in a group proceeding cannot be forced to 
remain as an applicant, whatever its reason or lack of 

August 2021

Judge approves substitution of lead applicant on basis
of unsuitability for role
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reason for not wishing to remain the representative 
party. The purpose of a representative proceeding is to 
deal with the claims that a class of persons may have 
against a particular respondent. The structure of Pt IVA 
of the [FCAA] is concerned to ensure that members 
of the group have appropriate attention given to 
their interests throughout the processes of the Court 
determining the common questions…

His Honour therefore held that the proposed substitution 
was in the interests of justice, and made orders accordingly. 
His Honour also made a series of ancillary orders for the 
filing of an amended pleading (to reflect the substituted 
applicant’s claim) and to ensure that the substituted 
applicant effectively ‘stood in the shoes’ of the previous 
applicant with respect to existing and future costs orders 
and security for costs, thereby avoiding any consequent 
prejudice to Sims by reason of the substitution.

Carpenders Park Pty Ltd (as trustee of the Carpenders Park Pty Ltd Staff Superannuation Fund) v Sims Ltd 
[2021] FCA 984

Federal Court of Australia | Rares J | 13 August 2021

Applicant’s Solicitors William Roberts Lawyers

Respondent’s Solicitors Herbert Smith Freehills

Applicant’s Funder N/A
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http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/984.html?context=1;query=Carpenders%20Park%20Pty%20Ltd%20;mask_path=
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August 2021

Defence application to add sample class member  
from second cohort of claimants successful

The applicant in this proceeding was a member 
of The Universal Superannuation Fund Scheme 
(TUSS) prior to 1 July 2016 and a member of the 
MLC Super Fund after 1 July 2016. 

The claim relates to allegations concerning the 
respondent’s decision to maintain grandfathered 
commission arrangements during and after the transfer 
of members from TUSS to the MLC Super Fund.

In its defence, the respondent draws a distinction 
between class members who were entitled to access 
their superannuation benefits at the relevant time 
(Vested Class Members) and those who were not so 
entitled (Non-Vested Class Members). In particular, the 
respondent pleads that Non-Vested Class Members have 
not suffered any loss or damage, and even if they have, 
that the appropriate remedy is restoration of the trust. 
The applicant is a Vested Class Member. 
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Brady v NULIS Nominees (Australia) Ltd in its capacity as trustee of the MLC Super Fund [2021] FCA 999

Federal Court of Australia | Markovic J | 23 August 2021 

Applicant’s Solicitors William Roberts Lawyers

Respondent’s Solicitors King & Wood Mallesons

Applicant’s Funder Omni Bridgeway Ltd

Austlii link

The respondent sought the appointment of a sample 
class member to represent the Non-Vested Class 
Members. It argued that in the absence of such an 
appointment, the question of whether Non-Vested Class 
Members can have suffered relevant loss as a result of 
the respondent’s conduct could only be considered 
hypothetical and advisory in circumstances where the 
applicant is a Vested Class Member with no interest in the 
determination of that question. 

The applicant opposed the appointment, submitting that 
the Court could only make such an appointment, and 
generate additional costs in so doing, if it would assist the 
Court to determine a factual controversy not otherwise 
capable of being resolved. The applicant argued that the 
question of loss for Non-Vested Class Members was a 
matter of construction of the trust deed – a legal question to 
be considered as part of the applicant’s claim in any event. 

Justice Markovic determined that a sample class member 
who is a Non-Vested Class Members should be appointed. 
Her Honour provided five reasons for doing so:

• Her Honour agreed with the respondent’s submission 
that without such an appointment, there was a 
risk that the question of whether Non-Vested Class 
Members suffered loss could only be considered 
hypothetical or advisory as the applicant has no 
interest in the relevant question.

• Whether Non-Vested Class Members suffered loss was 
a mixed question of fact and law. 

• The appointment of a sample class member is not 
uncommon in representative proceedings.

• A sample class member is appointed pursuant to 
case management principles and does not carry 
liability for costs associated with the determination of 
issues common to the sub-group, unlike a sub-group 
representative appointed under s 33Q(3) of the Federal 
Court of Australia Act 1976 (Cth).

• The applicant owes a fiduciary duty to class members, 
requiring him to take all steps necessary to determine 
as many questions as possible that are common to all, 
or a subset of, class members.

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/999.html?context=1;query=Brady%20v%20NULIS%20Nominees%20;mask_path=
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September 2021

This was an interlocutory decision in a class 
action against technical services company  
BSA Ltd (BSA).

 An essential issue in the proceeding is whether BSA has 
misclassified its workforce as independent contractors 
rather than employees. BSA has filed cross-claims, seeking 
reimbursement of payments in the event that the Court 
determines that the class members are employees, as 
alleged by the applicants. Those cross-claims have been 
stayed until the initial trial of the applicants’ claims, and 
common questions.

The form of the opt out notice was approved on 2 August 
2021, distributed by 13 August 2021, and the opt out 
deadline was 24 September 2021. Evidence before the 
Court demonstrated that BSA had held around 30 ‘tool 
box’ meetings with workers between July and August. 

At those meetings, a written script was read aloud, and 
workers were pointed to an FAQ document published on 
BSA’s website. The number of workers who received the 
material was not clear, but was potentially up to 1,400 of 
the estimated 5,600 class members. 

The applicants applied for a corrective notice to be 
distributed, and for a class member communications 
protocol to apply until the end of the opt out period. BSA 
filed its own interlocutory application that it be permitted 
to distribute a further notice to class members.

Justice Bromberg held that a corrective notice was to 
be distributed to all known class members, including 
any person who may have filed an opt out notice. His 
Honour also held that it was appropriate for the Court to 
impose a communications protocol for the duration of, 
though not extending beyond, the opt out period. The 
FAQ document was ordered to be removed from BSA’s 
website, unless the corrective notice was attached to it. 

Judge reinforces need to protect integrity of 
opt-out communications 
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His Honour concluded that class members were not likely 
to be sophisticated persons with a good understanding of 
the legal system. 

The communications from BSA, which his Honour 
ultimately held were apt to mislead at least a significant 
proportion of class members:

• were directed at the opt out process and the decision 
as to whether class members should opt out;

• suggested that because of the cross-claims, class 
members may face financial risks should they not 
opt out – notably, the issue of cross-claims had been 
addressed in the approved opt out notice itself “in a 
manner designed to inform group members of what they 
need to know for the opt out process, without causing 
unnecessary pressure or confusion about any potential 
risk that the cross-claims may impose upon them” (at [18]);

• suggested that ‘independent analysis’ had confirmed 
class members had been overpaid and so their 
exposure in the class action was a real risk, not just 
BSA’s belief (at [19]); and

• made assertions suggesting that, should the Court 
consider class members to be employees, they may 
lose advantages they currently enjoy as contractors 
– notably on this point, his Honour considered that 
the consequences suggested by BSA were a risk of 
the proceeding itself, rather than the participation (or 
opting out) of any individual class member (at [21]–[23]).

Bradshaw v BSA Ltd [2021] FCA 1080

Federal Court of Australia | Bromberg J | 7 September 2021 

Applicants’ Solicitors Shine Lawyers

Respondent’s Solicitors Johnson Winter & Slattery

Applicants’ Funder N/A

Austlii link

After reviewing the authorities, his Honour made the 
following observations about the integrity of the opt  
out process:

[16] A respondent’s capacity to communicate directly 
with group members who are not legally represented 
ought not to be restrained without good cause. 
However, communications which may mislead 
some or all group members or which may unfairly 
impose pressure or confusion on group members 
and therefore materially compromise the integrity 
of the opt out process ordinarily warrant the Court’s 
intervention in furtherance of its protective role.

[17] The communications and prospective 
communication here in question are, in my view, 
directed (at least in part) to the opt out process 
and, in particular, to the decision to be made by 
group members as to whether or not to opt out 
of the proceeding. There are aspects of those 
communications that were and are apt to mislead 
at least a significant proportion of group members. 
I have reached that conclusion taking into account 
the evidence before me that, in the main, the group 
members are not sophisticated individuals likely to 
have a good understanding of the legal process.

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/1080.html?context=1;query=Bradshaw%20v%20BSA%20;mask_path=
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September 2021

This was an appeal from the decision of Beech-
Jones J in the Queensland floods class action. 
In November 2019, his Honour found that the 
defendants were vicariously liable for losses 
caused by the negligence of flood engineers. 

Both Seqwater and SunWater appealed that judgment. 
However, SunWater, the plaintiff (Rodriguez) and the 
State of Queensland agreed to a proposed settlement 
which was approved by Adamson J on 4 May 2021.  
That left Seqwater as the only appellant.

Issues on Appeal

The Court began its consideration of the issues by stating 
(at [7]) that while Seqwater had initially challenged 
findings by the primary judge as to its duty of care, those 
challenges were abandoned shortly before the hearing. In 
this context, the issues in dispute on the appeal primarily 
focused on the applicable standard of care and the 
findings as to breach of duty.

Leave to Appeal

The Court noted (at [14]) that while “the issues raised 
undoubtedly warrant a grant of leave to appeal … it is 
desirable to explain why leave may be required”. This 
explanation was required firstly because leave may have 
been required due to s 101(2)(e) of the Supreme Court Act 
1970 (NSW) (SCA), which provides that an appeal shall 
not lie from an interlocutory judgment of the Court in a 
Division except by leave. The Court also held that s 103 
of the SCA required leave for an appeal of a decision of a 
question decided separately from any other question or 
issue except where the answers to the separate questions 
result in the proceedings being finally determined 
(Plymouth Brethren Christian Church v The Age Company 
Ltd (2018) 97 NSWLR 739; [2018] NSWCA 95). 

The Court observed that on one view the question falls to 
be resolved by s 103 and that Plymouth Brethren indicates 
that the appeal would lie as of right where the answers 
did give rise to a final order. However, the Court noted 
that this issue was complicated by the present matter 
involving a class action and the part of the Civil Procedure 
Act 2005 (NSW) (CPA) dealing with them only provided 
for appeals by the representative party. It concluded 
(at [20]) that, because the issues formed a common 
substratum between the plaintiff’s claim, which had been 
finally resolved, and the representative claims, which had 
not, a grant of leave was required to address the answers 
to the common questions.

Standard of Care 

The Court held (at [12]) that “at the forefront of Seqwater’s 
case on appeal was the legal submission that the standard 
of care to be applied was not that of reasonable care 
under s 9 of the Civil Liability Act 2003 (Qld) [QLD CLA], 
but rather the attenuated standard required of public 
authorities under s 36 of the [QLD CLA]’’. The first element 
of the Court’s consideration of this issue was to uphold 
(at [69]) the primary judge’s finding that Hamcor Pty 
Ltd v Queensland [2014] QSC 224 was wrongly decided 
and therefore that “s 36 should not be read down as 
applicable only to a proceeding in which the cause of 
action is a breach of statutory duty”. It then turned to 
the two propositions on which the primary judge’s 
determination that s 36 of the QLD CLA was nonetheless 
not engaged relied. The first of these was that s 36 did not 
apply to any of Seqwater’s statutory functions because 
the conferral of such functions under s 9(2) of the South 
East Queensland Water (Restructuring) Act 2007 (Qld) 
(Restructuring Act) “was conditioned on the existence of 
an operational or strategic plan … (and) no such plan was 
tendered” (primary judgment at [14]). 

The Court held (at [77]) that the non-engagement of s 9(2) 
of the Restructuring Act did not necessarily provide a 
basis for excluding the operation of s 36 of the QLD CLA 
to Seqwater as a body exercising functions because of its 
statutory creation as the owner of the dam (at [120]). 

It also affirmed the primary judge’s statement that 
Seqwater was a public authority for the purpose of 
that section. However, its key finding on this issue (at 
[81]) was that “to construe s 9(2) as not conferring any 
function on Seqwater unless (there was an) operational (or) 
strategic (plan), would be to subvert the statutory scheme”. 
This finding and the fact that its consequence would 
run contrary to the “established principles of statutory 
interpretation set out by Project Blue Sky” guided the 
Court’s conclusion (at [82]) that “it is not possible to read 
the reference to a ‘function’ in s 36 as not encompassing the 
flood mitigation activities undertaken in January 2011”.

The primary judge’s second reason for rejecting 
Seqwater’s reliance on the attenuated standard of care 
of public authorities (primary judgment at [205]) was 
that s 36(2) of the QLD CLA, as a provision that was 
directed to “whether a public authority’s acts or omissions 
were ‘wrongful’ … (had no application) in a case of ‘true 
vicarious liability’”. The Court rejected this interpretation 
of s 36(2) that “the negligence of the flood engineer would 
be attributed to the employer (Seqwater), so as to render 
Seqwater liable, but that s 36(2) would not be engaged 

Seqwater successful in QLD Floods Appeal,  
plaintiffs seek Special Leave in High Court
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because the act or omission of the flood engineer was 
not the act or omission of Seqwater” on the basis of the 
alleged circularity of its reasoning and inconsistency 
with principles regarding vicarious liability (at [99]–[100]). 
It instead found (at [101]) that Seqwater would be liable 
according to general law principles for the negligence of 
professional flood engineers it employed to carry out its 
functions of flood prevention and floodwater control. 

The Court stated (at [137]) that the standard imposed by 
s 36(2) should not be paraphrased or reformulated by 
reference to the Wednesdbury standard whose language 
it adopts (at [137]). It held (at [134]) that s 36(2) requires 
the court to “be satisfied that the authority, acting on its 
understanding of the relevant circumstances and applicable 
law, adopted an approach to the exercise of its functions 
which fell outside the range of reasonably available options”.

Breach of Duty

The Court then turned (at [143]) to a reconsideration 
of the findings of breach of duty in the context that 
the wrong standard of care had been applied. The 
Court observed (at [145]) that the respondent’s case in 
negligence had resolved itself in two parts, the first of 
which was the assumption that the engineers were 
negligent in terminating the December 2010 Flood Event. 
The primary judge found that the course captured by 
the respondent’s expert Dr Christensen ‘Simulation 
C’ of keeping the flood operations centre open was 
available in conformity with the Flood Operations 
Manual. The second element of the case was based on 
Dr Christensen’s simulations F and H, which assumed 
that the engineers were not negligent in closing down the 
flood operations centre. 
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The Court held (at [153]) that re-evaluating this case 
required recourse to the Flood Operations Manual, which 
both parties accepted governed the standard of conduct 
required of the engineers. The first ground of appeal that 
it considered in examining the proper construction of the 
Manual and how it applied at various times was the ‘no 
release’ assumption. According to the Court (at [237]), this 
assumption related to “whether the references to maximum 
storage levels in sections 8.3 and 8.4, the determination of 
‘likely levels’ in the flow chart and the ‘predicted’ levels in the 
‘conditions’ of each strategy were determined by assuming 
no releases from the dam were made”.

The Court’s finding (at [263]) that “both text and purpose 
point against the no release assumption” turned firstly 
on its determination that “there is nothing expressly [or 
impliedly in the Manual’s text] requiring future outflows to 
be ignored when determining the maximum height and 
storage level”. The second relevant determination (at 
[277]–[278]) was that the “no release assumption inevitably 
pushes the flood engineers towards higher strategies … 
[for example towards] a strategy which has as its primary 
consideration the prevention or [sic] urban inundation 
when there is no risk of urban inundation”. Finally, the 
contention with regards to circularity was disposed of 
by the Court by reference to the principle (at [279]) that “it 
was common ground that the ‘Flood Operations Strategies’ 
… were to be operated iteratively … It is of the essence of an 
iterative procedure that it is circular or self-referential”.

The Court rejected ground 6 relating to weather forecasts, 
ground 9 which attacked Dr Christensen’s Simulation F, 
grounds 16 to 18 which attacked Simulation C and grounds 
19 and 20 of the appeal which alleged that variations to 
the simulations took Simulation F and H outside of the 
respondent’s pleaded case. However, it upheld wholly, 
or in the alternative if there was a breach in ending the 
December flood event on 2 January, grounds 10, 12, 13, 
14, 15, 22, 23(a), 23(b), 23(c), 24, 25(a) and 25(b) because 
of the attenuated standard of care imposed by s 36 of 
the QLD CLA. The effect of these findings was firstly the 
Court’s determination (at [455]) that the flood engineers 
had not breached their duties in having terminated the 
flood operations on 2 January and therefore that none 
of the other breaches on 3, 4 and 5 January related to 
Simulation C were engaged. The second was that, in the 
absence of the no release assumption, there were no 
breaches on the part of the flood engineers in failing to 
make sufficient releases on 6, 7, 8, 9 and 10 January. This 
second import of the findings also included the Court’s 
rejection of the respondent’s notice of contention that 
the flood engineers’ failures to make releases submerging 
downstream bridges but not so as to inundate Ipswich 
and Brisbane was so unreasonable that no dam operator 
could properly consider them to be a reasonable exercise 
of a flood mitigation function. 

Causation 

The Court noted (at [691]) that the only ground relied 
upon in this regard “alleged that the judge had erred in 
finding that the breaches of each of the flood engineers were 
sufficient to account for the occurrence of the particular 
harm suffered by the first respondent and other selected 
group members, again based on the difference in outflows 
between the actual events and simulation C”. Seqwater’s 
challenge revolved around the inapplicability of the 
reasoning in Strong v Woolworths Ltd (2012) 246 CLR 182; 
[2012] HCA 5 to a situation which involved sequential 
breaches by different parties. The court rejected this 
approach (at [697]) because of the artificiality of dividing 
a single course of conduct into discrete temporal 
segments and the need in this case to identify a time at 
which, or period over which, the engineers breached the 
appropriate standard of care. 

Apportionment

Seqwater’s challenge regarding apportionment was that 
the primary judge had given insufficient weight to the 
greater responsibility of Mr Ayre as senior flood engineer. 
The Court held (at [709]) that because Seqwater had 
been held not to be in breach, it was not appropriate 
to address the question of apportionment. However, it 
made a number of comments in obiter that cast doubt 
over whether the defendants were in fact concurrent 
wrongdoers within the meaning of s 30(1) of the QLD CLA 
and therefore whether apportionment was appropriate  
or even available. 

These comments turned on the distinction the Court 
drew between that statute and the Civil Liability Act 2002 
(NSW) (NSW CLA). The first of these differences was the 
absence in the NSW CLA of the provision made by  
s 28(4) of the QLD CLA that claims where, by statute, 
liability is ‘joint and several’ are not apportionable. The 
second was the fact that the QLD CLA did not include the 
words “or jointly” that appeared in the equivalent of  
s 30(1) of the NSW CLA, and was expressed only to apply 
to two or more persons whose acts or omissions caused 
“independently of each other” the relevant damage. 

Damages for Costs of Cleaning by Volunteers

The Court considered (at [712]) whether it should address 
Seqwater’s challenge concerning the calculation of the 
reasonable commercial cost of cleaning and reinstating 
damaged property following the flood by reference to the 
principles of judicial economy articulated in Boensch v 
Pascoe (2019) 268 CLR 593; [2019] HCA 49. This involved 
balancing the fact that this was an issue of principle with 
the countervailing considerations that it was entirely 
discrete, did not have any practical utility and is not easily 
defined in terms which will readily resolve contingent 
factual disputes.
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Queensland Bulk Water Supply Authority t/as Seqwater v Rodriguez & Sons Pty Ltd [2021] NSWCA 206
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The issues related to the basis on which cleaning services 
were to be valued. The Court found (at [729]) that “the legal 
basis upon which such services are recoverable may affect 
the appropriate method of valuation” and the uncertainty 
in this regard was a further reason for the Court not to 
address this question.

Pre-Judgment Interest on Damages

The Court also considered the Boensch v Pascoe 
principles in relation to this issue, but found that the 
issues and context were different from those with regard 
to the previous ground. The first issue was whether 
the primary judge erred in not awarding interest on 
damages for cleaning of fixtures and fittings, undertaken 
by volunteers, but calculated by reference to the 
commercial cost of the labour. The respondent’s appeal 
of this decision was rejected (at [750]) on the basis that it 
had not established that Screenco Pty Ltd v R L Dew Pty 
Ltd (2003) 58 NSWLR 720; [2003] NSWCA 319 had been 
wrongly decided and thus that the primary judge could 
not be faulted for following it. Screenco had relevantly 
decided that a company that had purchased a screen 
from its parent company without making any payment 
was not entitled to be awarded interest because money 
had not been paid and there was no interest liability. The 
second issue regarded Seqwater’s appeal about whether 
the amount of funds received by class members from 
the Premier’s Disaster Relief Fund should be taken into 
account in the calculation of interest payable on each 
class member’s damages. The Court rejected this ground 
on the basis that the approach of the primary judge 
accorded with current practice. 

Costs of Trial – Apportionment

The final ground of appeal that was considered was 
Seqwater’s challenge to the apportionment of their 
joint and several liability to pay the plaintiff’s costs. The 
primary judge had apportioned liability for costs among 
the defendants in the proportions for which they had 
been found liable in damages and proceeded on the basis 
that the source of power was either s 7 of the Law Reform 
Act 1995 (Qld) or s 98 of the CPA. 

The Court held that the Law Reform Act was inapplicable 
because the question was not determined by the law of 
Queensland in a context where the closest connection 
between the costs order and any Australian jurisdiction 
was with New South Wales. The Court found in this 
regard (at [774]) that the primary judge had relied on an 
additional source of power which was not available, but 
that that had not vitiated the exercise of his discretion. 
It also considered Seqwater’s further challenge that 
the appropriate starting point in the assessment of the 
defendant’s respective responsibilities for the plaintiff’s 
incurring of legal costs should not be the apportionment 
of liability for damages between the three defendants. It 
held that this approach did not disclose appealable error.

Postscript: The respondent has filed an application 
for special leave to appeal to the High Court.

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWCA/2021/206.html?context=1;query=Seqwater%20v%20Rodriguez%20&%20Sons%20;mask_path=
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Class members from US and UK allowed to remain
in Ruby Princess action 

September 2021

This proceeding is a class action in respect of 
passengers aboard the ill-fated Ruby Princess 
who contracted COVID-19, some of whom 
subsequently passed away. 

The claims are brought in negligence and for 
contravention of the statutory guarantees and misleading 
or deceptive conduct provisions contained in the 
Australian Consumer Law (ACL).

The respondents contended that the class members fall 
into one of three separate cohorts based on the terms 
and conditions that were applicable to their respective 
contracts. One of those cohorts, the respondents 
contended, were bound by what were referred to as the 
‘US terms & conditions’ (US Terms Group) (comprising 
696 out of a total of 2,651 passengers). Those terms and 
conditions contained an ‘exclusive jurisdiction’ clause 
(requiring any proceedings to be brought in Los Angeles), 
a United States ‘choice of law’ clause, and a ‘class action 

waiver’ clause (requiring that any proceedings be brought 
on an individual basis, and not as part of a class action). 
On that basis, the respondents sought a permanent stay 
of the claims of members of the US Terms Group.

One of the other cohorts, the respondents contended, 
were bound by what were referred to as the ‘UK terms 
& conditions’ (UK Terms Group) (comprising 159 out of 
a total of 2,651 passengers). Those terms and conditions 
contained a ‘non-exclusive jurisdiction’ clause (with any 
proceedings to be brought in England) and an English 
/ European ‘choice of law’ clause. On that basis, the 
respondents also sought a permanent stay of the claims 
of members of the UK Terms Group.

For the purposes of determining the stay application, a 
sample class member from each of the US Terms Group 
(a Mr Ho) and the UK Terms Group (a Ms Wright) were 
selected (albeit not as sub-group representatives formally 
appointed under s 33Q(2) of the Federal Court of Australia 
Act 1976 (Cth) (FCAA)).
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The first issue which required determination was 
whether the ‘US terms & conditions’ were in fact 
incorporated into Mr Ho’s contract at all (no such issue 
arose in relation to the ‘UK terms & conditions’, which it 
was accepted were incorporated into Ms Wright’s contract 
and the contracts of each member of the UK Terms 
Group). Justice Stewart dealt with that issue (at [25]–[89]) 
by applying long-established principles of contract law as 
to the incorporation of terms (and particularly standard 
terms) into a contract (often referred to as the ‘ticket 
cases’); and also by seeking to determine whether the 
travel agent through whom Mr Ho’s booking was made 
was acting as the agent for Mr Ho or for the respondents 
(or neither). His Honour concluded that the ‘US terms & 
conditions’ did not form part of Mr Ho’s contract, as they 
were never communicated to Mr Ho and/or reasonable 
steps were not taken to draw them to his attention, prior 
to the contract being formed. His Honour also concluded 
(at [90]–[97]) that whether the ‘US terms & conditions’ 
were incorporated into the contracts of other members 
of the US Terms Group was an individual, not a common, 
issue, and therefore could not be determined on the 
present application (albeit, his Honour did state (at [97]) 
that on the evidence before the Court “it is difficult to see 
how any of the [US Terms Group’s] passage contracts were 
subject to the US terms and conditions”).

It was thus unnecessary for his Honour to determine 
many of the remaining issues in relation to the US Terms 
Group, but his Honour nevertheless did so in case the 
above conclusions were wrong.

His Honour next considered (at [98]–[158]) whether 
the relevant parts of the ‘US terms & conditions’ were 
enforceable, assuming (contrary to his earlier finding)  
that they had been incorporated into Mr Ho’s contract.  
His Honour’s conclusions may be summarised as follows:

• First, the ‘class action waiver’ clause (requiring that any 
proceedings be brought on an individual basis, and 
not as part of a class action) was not contrary to Part 
IVA of the FCAA. On its proper construction, the clause 
merely required persons bound by it not to commence 
a class action proceeding themselves, and to opt out 
of any class action in which they were identified as 
a class member. As Part IVA obviously permits class 
members to opt out at their will, the clause was able 
to work consistently with, and was not contrary to, the 
policy underlying Part IVA (at [102]–[121]).

• Secondly, the ‘exclusive jurisdiction’ clause in the ‘US 
terms & conditions’ was not an unfair term under Part 
2–3 of the ACL. Importantly, however, his Honour held 
the ‘class action waiver’ clause was an unfair term 
under Part 2–3 of the ACL, and was therefore void and 
unenforceable. His Honour said (at [144]):

In my assessment, having regard to the nature of 
the contract in question, being one of thousands 
of consumer contracts for a particular cruise 

on board a vessel in respect of whom the non-
consumer party is common, the class action 
waiver clause does cause a significant imbalance 
in the parties’ rights and obligations arising under 
the contract. At the time of contracting it could 
be assessed that if a claim arose for Mr Ho of the 
nature that made it economically unviable or at 
least questionable to pursue on his own and in 
circumstances where other passengers had claims 
raising common questions or issues, a combination 
of circumstances that is readily foreseeable as a 
reasonable possibility, the effect of the clause would 
be to limit Mr Ho’s practical ability to pursue such a 
claim; it would adversely affect, and in some cases 
even remove, his access to justice. The imbalance is 
that the clause would have the effect of preventing 
Mr Ho from vindicating rights available to him 
under the contract. That is precisely the interest 
that [the respondents] had in including such a 
clause in its US terms and conditions. That is to 
say, [the respondents’] interest in the clause is 
the very imbalance that it creates. If it was not for 
that imbalance, [the respondents] would have no 
interest in the clause. In the circumstances, the 
clause creates a significant imbalance in the parties’ 
rights and obligations arising under the contract. 
(at [122]–[145]).

• Thirdly, the applicant had failed to demonstrate that 
reliance by the respondents on the ‘class action waiver’ 
clause (assuming it were otherwise enforceable) 
would be unconscionable in contravention of s 21 of 
the ACL, predominantly because (at [153]):

… the applicant has merely asserted that the cost to 
Mr Ho and the [US Terms Group] of pursuing their 
claims individually will exceed or is likely to exceed 
the value of their claims. There is no evidence 
before the Court that allows for an assessment of 
whether the respondents’ reliance on the class 
action waiver clause would effectively deny group 
members access to justice. In particular, there is 
no evidence of Mr Ho’s financial circumstances, 
the value of his claim against the respondents, the 
cost of instructing lawyers in the US and the cost of 
commencing proceedings in the US District Court. 
(at [146]–[154]).

• Fourthly, the ‘exclusive jurisdiction’ clause and 
the ‘class action waiver’ clause in the ‘US terms & 
conditions’ were not subject to the Contracts Review 
Act 1980 (NSW), as on any view, New South Wales was 
not the proper law of Mr Ho’s contract (at [155]–[158]).

His Honour then turned to consider (at [159]–[372]) the 
respondents’ application for a stay of the claims of the 
members of the US Terms Group and the UK Terms 
Group. To the extent that that application was based 
on the ‘exclusive jurisdiction’ clause and the ‘class 
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action waiver’ clause in the ‘US terms & conditions’, for 
the reasons set out above, it was strictly unnecessary 
to do so, as those clauses did not form part of Mr Ho’s 
contract. Nevertheless, the respondents contended that, 
even in the absence of those clauses, New South Wales 
and Australia were a ‘clearly inappropriate forum’ for 
the determination of the claims of the members of the 
US Terms Group and the UK Terms Group. Following 
an extensive review of the authorities, his Honour 
concluded that:

• where a proceeding is commenced in breach of an 
‘exclusive jurisdiction’ clause, the Court nevertheless 
retains a discretion not to enforce the clause, and 
therefore not to transfer or stay the proceeding, where 
there are ‘strong reasons’ to do so;

• section 138 of the Competition and Consumer Act 2010 
(Cth) (conferring jurisdiction on the Federal Court in 
respect of claims under the ACL) did not have the effect 
that the claims of the members of the US Terms Group 
and the UK Terms Group could not be stayed, but might 
nevertheless provide ‘strong reasons’ not to do so;

• it was neither possible, nor desirable, at this early stage 
of the proceeding to determine which country’s laws 
would govern the tort (i.e. negligence) claims of the 
class members, including the US Terms Group and the 
UK Terms Group;

• in the particular circumstances of this case, and based 
on the evidence (including expert evidence in relation 
to United States law), it was likely that if the claims 
of the US Terms Group were pursued in a United 
States court, that court would not decline to exercise 
jurisdiction in respect of the ACL claims – nevertheless, 
there was a significant advantage to Mr Ho and the 
members of the US Terms Group in having their claims 
pursued in the current proceeding, that advantage 
being his Honour’s finding (above) that the ‘class 
action waiver’ clause was void and unenforceable (in 
circumstances where such clauses have a long history 
of recognition and enforcement in the United States);

• even if the ‘exclusive jurisdiction’ clause had been 
incorporated into Mr Ho’s contract, there were ‘strong 
reasons’ not to enforce it – principal among those 
was the fact that the class action in the Federal Court 
would still proceed in respect of those class members 
who are not members of either the US Terms Group 
or the UK Terms Group – as such, enforcement of 
the clause would simply result in the undesirable 
consequence of having multiple proceedings in 
different jurisdictions arising out of the same events or 
series of events;

• even if the ‘class action waiver’ clause were valid and 
enforceable, the appropriate order would not be a stay 
of the claims of the members of the US Terms Group, 
but rather a ‘bespoke’ order under s 33ZF of the FCAA 
excluding them from the class definition, but allowing 
them to continue their claims as individual claims;

• it follows from the above (and in particular, the finding 
that there were ‘strong reasons’ not to enforce the 
‘exclusive jurisdiction’ clause) that the Federal Court is 
not a ‘clearly inappropriate forum’ for determination of 
the claims of members of the US Terms Group; and

• for similar reasons, the Federal Court is not a ‘clearly 
inappropriate forum’ for determination of the claims 
of members of the UK Terms Group (notwithstanding 
the ‘non-exclusive jurisdiction’ clause applicable to 
their claims).

In the end result, therefore, his Honour refused the 
application for a stay of the claims of members of the 
US Terms Group and the UK Terms Group. His Honour 
also sought further submissions from the parties as to 
whether Mr Ho and Ms Wright ought now be formally 
appointed as sub-group representatives for the US Terms 
Group and the UK Terms Group respectively.

In a subsequent judgment, his Honour ordered the 
respondents to pay the applicant’s costs of the stay 
application, but declined the applicant’s application for 
an order that those costs be payable forthwith (Karpik v 
Carnival plc [2021] FCA 1290).

Postscript: On 4 October 2021 the respondents filed  
an application for leave to appeal from this decision.

Karpik v Carnival plc (The Ruby Princess) (Stay Application) [2021] FCA 1082

Federal Court of Australia | Stewart J | 10 September 2021 

Applicant’s Solicitors Shine Lawyers

Respondents’ Solicitors Clyde & Co

Applicant’s Funder N/A

Austlii link

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/1082.html?context=1;query=Karpik%20v%20Carnival%20;mask_path=
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Judge rejects application for contingency fees in flex 
commission cases

This decision concerns two class actions (the 
‘Fox proceeding’ and the ‘Crawford proceeding’) 
regarding alleged unfair conduct, amongst  
other things, in ‘flex commission’ arrangements 
in retail lending to consumers purchasing  
motor vehicles. 

The plaintiff in each case sought a group costs order 
(GCO) pursuant to s 33ZDA of the Supreme Court Act 1986 
(Act). These were the first GCO applications of their kind 
to be determined. If granted, the effect of the GCO would 
have been that: 

• the legal costs payable to the solicitors for the plaintiff 
and class members (Maurice Blackburn) would be 
calculated as a percentage of the amount of any award 
or settlement that may be recovered in the proceedings;

• the percentage would be 25% (subject to further  
order); and 

• liability for payment of the legal costs would be shared 
among the plaintiff and all class members. 

Refusing the applications, Nichols J decided that the 
plaintiffs did not establish a sufficient basis for the 
exercise of the discretion conferred by s 33ZDA to make 
a GCO at the proposed rate. In arriving at this finding, her 
Honour made the following observations:

• The statutory criterion for the making of a GCO is 
whether it is “appropriate or necessary to ensure 
that justice is done in the proceeding”. The answer to 
this question will “depend upon a broad, evaluative 
assessment of the relevant facts and evidence before 
the court” (at [8(a)], see also [28], [33]). In making this 
assessment, the interests of class members are 
paramount and the costs that class members are likely 
to pay is a relevant consideration among others (at 
[8(a)], see also [34]).

• In the proceedings before the Court, the plaintiffs are 
beneficiaries of existing funding arrangements in 
which Maurice Blackburn is acting on a “no win no fee” 
(NWNF) basis (see [8(d)]). 

• To make a fundamental change to the funding 
arrangements in accordance with the criterion in  
s 33ZDA necessitates, in this case, an assessment of the 
financial return to class members under the proposed 
GCOs vis-a-vis the existing NWNF arrangements (at 
8[d] and [50]). 
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• The Court was not persuaded that the appropriate 
comparator for the proposed GCOs was third party 
litigation funding in which a funder would charge a 
commission in addition to reimbursement of legal 
costs, with a resulting recovery to class members of 
45–64% (as opposed to a guaranteed return of 75% 
under the proposed GCOs (see [50])). The Court did not 
see the NWNF agreements as interim or conditional, 
in the sense that they would cease to bind Maurice 
Blackburn in the event that a GCO was not made (at 
[60]). Her Honour observed (at [67]):

… notwithstanding a stated intention on the part 
of Maurice Blackburn to seek third party funding 
in the event that group costs orders are not made, 
the default contractual arrangement is the present 
NWNF agreement, and not third party funding.

• The Court observed that “this case was pitched at a 
particular standard – whether a group costs order would 
provide a better outcome than relevant alternative 
funding arrangements” (at [143]). Her Honour was not 
satisfied that class members would be ‘better off’ 
financially under the proposed GCOs as her Honour 
perceived that the relevant predictive modelling was 
“riven with uncertainty” (at [115]). The Court observed  
(at 8[e]):

In the Fox proceeding, [the predictive] modelling 
does not, on its face, indicate that group members 
will be better off under the proposed group costs 
order. In the Crawford proceeding, the modelling 
does support that contention, but it, too, is founded 
on significantly uncertain assumptions, and the 
evidence is otherwise presently unsatisfactory. 
Ultimately, the present evidence is insufficient to 
support the exercise of the discretion.

• While her Honour found that the answer to the 
statutory question in this case, based on how the 
applications were framed, turned on whether the 
GCO would be more advantageous to class members 
than the existing NWNF arrangements, this was “not 
a general proxy for the statutory test” (at [8(f])]). Her 
Honour observed at [139]:

In any given case there might be a range of 
reasons why the making of a group costs order is 
appropriate or necessary to ensure that justice is 
done in the proceeding. The comparative exercise 
serves a particular purpose in this case. In a 
different case, for example where a GCO would 
ameliorate the financial risks that a plaintiff would 
otherwise be required to assume, or where the 
plaintiff had obtained only genuinely interim 
arrangements for funding, an analysis of the 
likely outcome to the group might assume less 
importance.

• The Court accepted that a number of factors are 
relevant considerations in setting an appropriate 
percentage under s 33ZDA, including the 
proportionality of costs sought by way of a GCO 
percentage, the rate of return that the GCO should 
provide to the lawyer for the plaintiff, historical 
outcomes and returns to class members, and 
commission rates presently charged by third party 
litigation funders (see [140]–[141]).

Her Honour ultimately adjourned the applications to 
permit the plaintiffs to consider their positions, and 
whether reformulated applications should be pressed  
at a later time. 

Fox v Westpac Banking Corporation [2021] VSC 573 

Supreme Court of Victoria | Nichols J | 14 September 2021 

Plaintiffs’ Solicitors Maurice Blackburn

Defendants’ Solicitors in S ECI 2020 2946 King & Wood Mallesons

First Defendants’ Solicitors in S ECI 2020 3365 Herbert Smith Freehills

Second and Third Defendants’ Solicitors in S ECI 2020 3365 Gilbert + Tobin

Plaintiffs’ Funder N/A

Austlii link

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSC/2021/573.html?context=1;query=Fox%20v%20Westpac%20;mask_path=
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These competing proceedings against Allianz, 
in one of which Maurice Blackburn acts for the 
plaintiff, concern ‘add-on’ insurance relating to 
motorcycles from motor vehicle dealers. 

The plaintiffs brought a joint application seeking 
consolidation of the two proceedings. The defendant 
opposed the application and instead sought for one of the 
proceedings to be stayed.

The terms of the proposed consolidation included:

• both solicitors but only one set of counsel remaining 
on the record, with the solicitors to be instructed by 
the respective plaintiffs pursuant to a protocol for the 
joint conduct of the proceedings; 

• work to be distributed between the firms on a 50/50 
basis with the objective of avoiding duplication of cost 
and effort; and

• the appointment of an independent costs referee for 
the purpose of conducting six monthly inquiries and 
preparing written confidential reports on the question 
of whether there is any duplicated work.

The defendants opposed the proposed consolidation on 
the grounds that:

• the inevitable result of permitting two firms of solicitors 
to appear on the record will be the inflation of the 
costs that would be incurred and the preferable option 
would be for the plaintiffs to contest a carriage motion 
resulting in one of the proceedings being stayed; and

• the problem of multiplicity should be determined 
together with the applications that each of the 
plaintiffs had foreshadowed for group costs orders 
(GCOs) pursuant to s 33ZDA of the Supreme Court Act 
1986 (Vic) (the Act).

Justice Nichols held that class members’ interests 
favoured their claims being advanced in a single 
proceeding without the need for a potentially expensive 
carriage motion (at [38]–[44]), and that the defendants’ 
concerns about costs were addressed by the involvement 
of the independent costs referee (at [45]–[56]).

In respect of the foreshadowed application for a GCO, the 
defendants submitted that fact should distinguish this case 
from others in which courts have dealt with overlapping 
class actions on the (speculative) basis that competitive 
pressure from the carriage motion would result in lower 
GCO amounts being proposed and a better return for class 
members. Her Honour said about that submission (at [69]):

Deciding the present application on the evidence 
before me is not an exercise in artificiality. Refusing to do 
so by rejecting the application in order in effect to create 
a market of sorts for the provision of legal services in 
this case, and to embark on the consideration of novel 
and interesting legal questions (as tempting as that 
invitation might be), is not in my assessment a course 
that is required by or consistent with the overarching 
purpose of the [Civil Procedure Act 2010 (Vic)] or in order 
to adequately protect the interests of group members. 

Her Honour went on to consider the history of and bases 
for consolidated representative proceedings with two 
solicitors on the record (at [70]–[93]), held that such a 
scenario was appropriate here, and accordingly granted 
the application.

Court rules that consolidation of overlapping class 
actions in best interest of group members

Fuller v Allianz Australia Insurance Ltd [2021] VSC 581

Supreme Court of Victoria | Nichols J | 15 September 2021

Fuller Plaintiff’s Solicitors Johnson Winter & Slattery

Wilkinson Plaintiff’s Solicitors Maurice Blackburn

Defendants’ Solicitors King & Wood Mallesons

Austlii link

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSC/2021/581.html?context=1;query=Fuller%20v%20Allianz%20;mask_path=
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Contradictor finds extensive fraud by lawyers,
barristers involved in Banksia class action

This case is by now notorious, and requires little 
by way of introduction. 

The conduct which is the subject of this judgment was, in 
a word, truly appalling. In short, the background facts were:

• Following the collapse of Banksia Securities Ltd 
(Banksia), a class action was commenced in the 
Supreme Court of Victoria on behalf of debenture 
holders in Banksia, against several defendants 
including the trustee for the debenture holders. Elliott 
Legal (being the firm of the late Mark Elliott) acted 
as the solicitor for the plaintiff and class members. 
Norman O’Bryan SC and Michael Symons were counsel 
for the plaintiff and class members. The proceeding 
was funded by a company which has undergone 
several name changes, but is now known as Australian 
Funding Partners Pty Ltd (AFP), being a company 
owned and controlled by Mr Elliott and Mr O’Bryan.

• At around the same time, the special purpose receivers 
of Banksia (SPRs) commenced a similar proceeding, 
also for the benefit of the debenture holders, such 
that the two proceedings were ultimately conducted 
concurrently.

• Following a judgment of Ferguson JA (Bolitho v 
Banksia Securities Ltd (No 4) [2014] VSC 582), in which 
her Honour found that it was inappropriate for the 
solicitors and counsel to maintain an interest in the 
funder of the proceeding (i.e. AFP), the Court was 
informed that: (i) Mr Elliott / Elliott Legal had ceased 
to act for the plaintiff and class members, having been 
replaced by Anthony Zita of Portfolio Law; and (ii)  
Mr O’Bryan had relinquished his interest in AFP.
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• A settlement was subsequently reached in the 
concurrent proceedings. For the purposes of the 
settlement approval hearing, Peter Trimbos (a costs 
expert) was engaged to provide a report to the Court 
as to the reasonableness of the amount of legal costs 
sought to be paid out of the settlement sum, which he 
duly did. The settlement was subsequently approved, 
including the amounts sought on account of legal 
costs and funding commission (the latter being 
calculated by reference to the entire settlement sum, 
rather than any apportionment of that sum between 
the class action and the SPRs’ proceeding).

• On appeal by one of the class members (a Mrs 
Botsman), the Court of Appeal upheld the approval 
of the overall settlement, but set aside the approval of 
the legal costs and funding commission, and remitted 
those matters for re-determination (Botsman v Bolitho 
(No 1) (2018) 57 VR 68; [2018] VSCA 278). On the remitter, 
a contradictor was appointed, which then set in train 
an investigation which revealed the full extent of the 
appalling conduct engaged in by the participants.

Justice John Dixon’s judgment is lengthy (running to 
some 700 pages and 2,142 paragraphs), and cannot easily 
be summarised in a few short paragraphs, but the main 
points to note were:

• On numerous occasions the relevant actors knowingly 
misled the Court. That included the fact that Mr 
O’Bryan had in fact retained his interest in AFP, 
notwithstanding Ferguson JA’s judgment.

• Further, Mr Elliott (who passed away prior to the 
commencement of the trial in this proceeding) 
continued to act, in substance, as the solicitor in the 
matter – Mr Zita / Portfolio Law were merely a ‘post box’ 
in every sense of the word, did no work of any value, 
provided no strategic input into the case, and acted 
solely in accordance with the wishes and directions 
of Mr Elliott, Mr O’Bryan and Mr Symons (including 
sending correspondence and filing documents 
authored by them, without any regard to their 
accuracy or appropriateness). In short, Mr Zita allowed 
himself to be used as a pawn by Mr Elliott, Mr O’Bryan 
and Mr Symons in their fraudulent scheme, and 
acquiesced in their conduct, in “gross dereliction” and 
“gross abrogation” of his duties to the Court, the plaintiff 
and the class members.

• Throughout the course of the proceeding the plaintiff’s 
legal representatives did very little work of any value, 
and were content to ‘piggy-back’ or ‘free-ride’ on the 
legal work done by the SPRs’ lawyers, given the overlap 
between the two proceedings.

• Contrary to their respective (and backdated) costs 
agreements: (i) Mr O’Bryan and Mr Symons were 
engaged under an undisclosed, and unlawful, 
contingency fee arrangement; and (ii) did not 
maintain any appropriate time records in relation 
to the work which they did do (and nor did Portfolio 
Law) – further, none of them issued any invoices 
throughout the course of the proceeding, with the 
consequence that AFP (despite being the ‘funder’ of 
the proceeding) paid virtually no costs throughout the 
course of the proceeding.

• Despite that, at the settlement approval stage, fictitious 
invoices were retrospectively created and stamped 
as ‘paid’, to make it appear that they had in fact 
been issued and paid throughout the course of the 
proceeding, when they in fact had not. That was done 
for the primary purpose of justifying the amount of the 
funding commission sought by AFP.

• Although Mr Trimbos (who tragically took his own 
life during the course of the trial) was not directly 
complicit in the others’ fraudulent scheme, and was 
seriously misled by the other participants in the 
instructions which they provided to him, nevertheless, 
he was not ‘independent’ of AFP, lacked the necessary 
expertise to perform his task, and his work fell 
appallingly short of the standards expected of an 
‘independent’ expert.

• The fraudsters also attempted, via various improper 
means, to put pressure on and intimidate Mrs Botsman 
to have her withdraw her appeal from the settlement 
approval judgment (and, indeed, sought an injunction 
to restrain her from pursuing the appeal, which his 
Honour described (at [860]) as an attempt to “subvert 
the course of justice”) – had they been successful, it may 
have meant that their fraudulent conduct would never 
have been uncovered.

• During the course of the remitter, and shortly prior to 
his death, Mr Elliott attempted to destroy and to erase 
from his laptop numerous incriminating documents.

• One of the main issues at the trial concerned the 
degree of involvement of Mr Elliott’s son, Alex Elliott 
(Alex), in the fraudulent scheme. Alex was a junior 
lawyer employed by his father, and throughout 
the trial claimed that he was essentially his father’s 
‘personal assistant’ and an ‘innocent bystander’, and 
was not complicit in the overall scheme. His Honour, 
however, rejected Alex’s denials and found that, 
despite his lack of legal experience at the time, Alex 
was a knowing participant in the relevant events. His 
Honour repeatedly described his evidence at the trial 
as ‘untruthful’ and lying’.

• In light of the above, his Honour described Mr Elliott as 
“the architect of one of the darkest chapters in the legal 
history of this State” (at [92]).
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Ultimately, his Honour found that each of the participants 
had breached numerous duties, thereby causing loss to 
the debenture holder class members, and granted the 
following relief:

• Each of AFP, Mr O’Bryan, Mr Symons, Mr Zita / 
Portfolio Law, Alex and Trimbos’ estate were jointly 
and severally liable to pay compensation to the SPRs 
(for the benefit of debenture holders) in the amount 
of approximately $11.7 million, plus the SPRs’ and 
contradictor’s costs of the remitter on an indemnity 
basis (being a further sum in excess of $10 million).

• Mr O’Bryan and Mr Symons were struck off the roll of 
practitioners (which they did not oppose).

• Alex and Mr Zita were ordered to show cause why they 
should remain on the roll of practitioners.

• A direction was made to the Prothonotary that 
the papers be referred to the Director of Public 
Prosecutions.

Helpfully (particularly in the current political 
environment), his Honour concluded by noting (at [2139]):

There was considerable public interest in the trial. 
Daily, thousands observed the live streamed trial 
hearings. It was reported extensively in the media, 
drawing comment in the legislature, including in a 
parliamentary inquiry. Care should be exercised in 
identifying the lessons to be learned for the future. A 
bad apple is not the harbinger of a diseased orchard. 
From my ‘ringside’ perspective, I saw no reason to be 
concerned about the efficacy or regulation of group 
proceedings or litigation funding as pathways for 
access to justice, or about the capacity of the legal 
system to properly self-regulate.

Bolitho v Banksia Securities Ltd (No 18) [2021] VSC 666

Supreme Court of Victoria | John Dixon J | 11 October 2021

Contradictor’s Solicitors Corrs Chambers Westgarth

Defendants’ Solicitors Arnold Bloch Leibler / Maddocks / MinterEllison / Moray & Agnew / Colin Biggers & 
Paisley / Garland Hawthorn Brahe Lawyers / Lander & Rogers
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Lastly, although his Honour’s judgment does not contain 
much in the way of discussion concerning the conduct of 
class action litigation generally that would not otherwise 
be obvious to an honest and reputable practitioner, the 
following matters are worth noting:

• It has, of course, long been recognised that the 
plaintiff’s solicitors owe duties to class members, but 
there has been little articulation of the precise nature 
of those duties. His Honour discussed that topic at 
[1357]–[1366], and concluded (at [1362]) that, at least after 
in-principle settlement negotiations have begun (by 
which it is proposed to forever compromise the class 
members’ claims), those duties are fiduciary in nature.

• In the context of a settlement approval application, 
and particularly in the absence of a contradictor, 
there is a heavy burden on the plaintiff’s solicitors and 
counsel when providing a confidential settlement 
opinion to the Court to give full and frank disclosure 
(akin to an ex parte application) (at [1574]–[1575]) – 
indeed, where persons other than the signatories to 
the opinion (which is often counsel alone) have had 
any input into the opinion (such as the solicitors or 
other persons), that fact should be expressly disclosed 
in the opinion (at [1582]).

• It is inappropriate to include in a settlement deed a 
‘contractual gag’, requiring parties to take a particular 
position in any settlement approval application, or 
otherwise preventing them from frankly and candidly 
assisting the Court (at [2036]).

Postscript: Since this judgment was published, 
both Mr O’Bryan and Mr Symons have declared 
bankruptcy, whilst Alex has filed an appeal in respect 
of the findings against him.

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSC/2021/666.html?context=1;query=Bolitho%20v%20Banksia%20Securities%20;mask_path=
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Judge dismisses application to discontinue Oculus class
action; finds that it is not in the interest of class members

October 2021

This was an unsuccessful application to 
discontinue a representative proceeding 
brought by the lead applicants in a class action 
against accounting and tax advisory service 
Oculus Accounting Pty Ltd. 

The claim alleged that the respondent had provided the 
applicants with investment or financial advice in relation 
to subscribing to shares in besieged internet music 
service Guvera. 

Justice Derrington thought it appropriate that the 
proceeding somehow be ended, however, there were 
several issues with the present application which 
prevented an order to that effect being made (at [2]–[3]). 
Foremost, the applicants had failed to demonstrate that 
the proposed discontinuance was fair and reasonable 
and in the interests of class members as a whole. 
Additionally, the proposed terms purported to restrain 
the applicants’ lawyers from being involved in any further 
proceedings whereby class members might individually 
proceed against the respondent. His Honour held that 
this would have the effect of negating substantially all of 
the benefit of the conduct of the case so far, and therefore 
would be adverse to the interests of other class members. 

Since commencement of the proceeding in January 
2020, the parties had been occupied with various 
interlocutory disputes and little had been done to 
advance trial preparation in the matter. Evidence was 
adduced at an interlocutory hearing in April 2021 as to 
the respondent’s financial position, showing there was 
a very real prospect the company would be placed into 
liquidation if the proceeding continued and at such point 
it became evident that regardless of the merits of the 
claims, the prospects of recovering any judgment from 
the respondent were poor (at [15]). 

Following that, the applicants’ solicitors had indicated that 
they would not continue to act because their fees would 
not be paid unless particular outcomes are reached, and 
given the perceived lack of viability of the class action. 
While the applicants had the benefit of ATE insurance, 
given the evidence as to prospects, his Honour accepted 
that no insurer would be interested in providing similar 
cover to any class member who sought to be substituted 
as the lead applicant (at [17]). 

Now satisfied of the poor prospects of recovery, the 
applicants wished to rid themselves of the proceeding.  
A proposed deed of settlement between the parties, their 
solicitors and counsel, and other stakeholders who had 
been involved in the case had been developed in various 
iterations, but only partially provided to the Court. The 
distribution schedule of the proposed settlement sum 
was not provided to the Court and there was no evidence 
as to the manner in which the settlement monies were 
proposed to be distributed. The interlocutory application 
also went through various iterations, including 
amendments prompted by his Honour, for example, to 
ensure that notice be provided to other class members in 
the class action (which was not initially the intention).

His Honour commented on the unsatisfactory way in 
which the applicants’ counsel was unable to assist the 
Court as to how the relevant principles concerning ss 33N 
and 33V ought to be applied (at [26]): 

… It must be kept steadily in mind that even where the 
orders sought are not opposed, an applicant must still 
demonstrate their entitlement to the orders and, in 
doing that, correctly identify the principles governing 
whether the orders should be made. This is all the 
more important in the present context where the 
Court has a protective and supervisory role in relation 
to the interests of group members …

His Honour then reviewed the authorities in relation 
to the relevant principles, in particular the competing 
views of considering whether class members would be 
disadvantaged by the giving of approval to the applicants 
to discontinue the proceeding (considered to be the ‘less 
stringent’ test) as opposed to whether the discontinuance 
would be positively in their interests (at [30]). However, 
in this proceeding, where there had been no useful 
submissions relating to the issue, and where his Honour 
though it inappropriate to approve the discontinuance 
no matter which test was applied, there was no need to 
reach a conclusion as to which test was more appropriate. 
In saying that, his Honour thought there was much force 
in the view preferring the less stringent test, opining that it 
will normally be possible to reach a view as to whether a 
discontinuance is unfair, unreasonable or adverse to the 
interests of class members but more difficult to conclude 
that it is in the interests of all class members, even when 
plainly appropriate (at [33]).
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Having concluded that the discontinuance ought not 
be approved, it was necessary to consider whether 
there should be a s 33N order made for the matter not 
to continue as a representative proceeding. However, 
although the applicants had relied on s 33N, they had 
failed to identify any specific reason as to why it was 
inappropriate for the claims to continue as a class action. 
This meant the issue did not arise and the power in s 33N 
was not enlivened (at [38]). 

There was no evidence before the Court to conclude 
whether the proposed discontinuance was fair and 
reasonable. For example, there was no evidence as to 
whether the lead applicants would receive any money 
from the settlement. While the proposed notice to class 
members included a statement that the lead applicants 
had agreed to forego any financial benefit, filing fees 
and the ATE premium would be reimbursed, and that 
the legal representatives would be paid a nominal sum, 
those statements were not the subject of any evidence 
and did not allow the Court to assess the fairness 
and reasonableness of the terms of the proposed 
discontinuance. It also meant there was no evidence 
for the Court to conclude that the legal representatives 
would not unfairly or unreasonably benefit from the 
proposed discontinuance (although his Honour was not 
suggesting that there would be evidence that this was the 
case, just that there was no evidence at all).

His Honour was also concerned by an agreement in 
the proposed deed that the legal representatives be 
restrained from acting in, assisting, or being involved in 
any future proceedings against the respondent (although 
again, it was not the subject of any evidence). Although 
this may be reasonable in the context of a settlement of all 
class members’ claims, his Honour noted that the restraint 
agreement in this case would substantially undercut 
the position of other class members if they wished to 
proceed individually against the respondent following 
a discontinuance because, putting aside any Hearne v 
Street obligations in relation to the use of documents, 
class members would not be able to have a ‘head start’ in 
individual proceedings despite the work conducted to 
date (at [46]–[51]).

Those issues aside, his Honour outlined the 
circumstances that did support a s 33V discontinuance 
order (at [53]), including that:

• While the causes of action seemed to have a 
reasonable foundation and may secure a favourable 
verdict at trial, the lead applicants no longer wished 
to pursue the representative proceeding, and did 
not have sufficient resources to do so. The claims are 
complex and would be costly to resolve.

• It was now apparent that there was unlikely to be any 
substantial recovery from the respondent; nor was 
there an insurer or directors behind the company that 
could provide funds to do so.

• No class member had objected to the proposed 
discontinuance, or sought to be substituted as the  
lead applicant.

• The solicitors who had been acting on a conditional 
basis were not likely to continue to do so. 

His Honour also considered a final issue relating to the 
proposed discontinuance and its effect on other class 
members in relation to the running of limitation periods 
suspended by s 33ZE. However, in the absence of the 
respondent having sought such an order, and it being 
an improper submission from the applicants’ counsel in 
seeking it (because it would be adverse to the interests of 
other class members), it was not appropriate for such an 
order to be made (at [57]).

In concluding his Honour stressed that the issues were 
not insurmountable (at [61]):

It may be necessary for the parties to agree to 
modifications to the Deed in order to resolve the 
issues in relation to the distribution of the settlement. 
There may also be undertakings which could be 
offered to the Court with respect to the provision of 
documents to other group members. Likewise, orders 
could be sought to relieve the applicants and their 
legal representatives from the restrictions upon the 
provision of documents provided under compulsion. 
However, it is not the role of this Court to propose and 
craft such solutions for the applicants. That is a matter 
for them and their legal representatives.

Francis (Trustee) v Oculus Accounting Pty Ltd (No 2) [2021] FCA 1275

Federal Court of Australia | Derrington J | 20 October 2021

Applicants’ Solicitors Bounty Law

Respondent’s Solicitors Stacks Law Firm

Applicants’ Funder N/A

Austlii link

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/1275.html?context=1;query=Francis%20(Trustee)%20v%20Oculus%20Accounting%20;mask_path=
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Davison v Commissioner of Police, NSW Police Force [2021] FCA 1324 

Federal Court of Australia | Griffiths J | 28 October 2021

Applicant’s Solicitors National Justice Project

Respondents’ Solicitors Norton Rose Fulbright / Ms P Beaumont

Applicant’s Funder N/A

Austlii link

October 2021

Court finds First Nations Australians victims of exclusion 
from licensed premises based on race

This case saw approval of a settlement of a closed class 
action against the Commissioner of Police of the New 
South Wales Police Force and a Sydney hotel, the Bidwill 
Hotel, in relation to alleged contraventions of the Racial 
Discrimination Act 1975 (Cth). 

The lead applicant and 28 class members are indigenous 
Australians who had attempted to attend the Bidwill Hotel 
for food and drinks following a funeral service. Staff of the 
hotel refused to permit entry to some members of the 
group, while others who had already entered and placed 
orders but subsequently left were not permitted to re-enter. 
The applicant alleged that the hotel then permitted non-
indigenous persons to enter, while refusing entry to an 
indigenous man even though he was not part of the group.

Staff of the hotel then made a report to the police that 
a large group had arrived without a booking and were 
becoming verbally abusive towards staff, which the 
applicant says was not the case. A large police presence 
arrived at the hotel, including the dog unit, following an 
“all resources” broadcast on the police radio. 

A subset of class members then attempted to attend 
a different premises, the Carousel Hotel. Police called 
the Carousel Hotel to inform the manager that a group 
of indigenous people had been turned away from the 
Bidwill Hotel and were en route. Police who had followed 
the smaller group to the Carousel Hotel allegedly directed 
staff to not serve them.

The applicant commenced representative proceedings 
under s 46P0 of the Australian Human Rights Commission 
Act 1986 (Cth) and Part IVA of the Federal Court of Australia 
Act 1976 (Cth) after conciliations at the Australian Human 
Rights Commission did not result in a resolution. The 
applicant claimed that the exclusions were based on race, 
violating the principles of equality before the law and the 
class members’ right to access any place intended for use 
by the general public.

Justice Griffiths accepted that the settlement sum of 
$60,000 was within the range of reasonableness and in 
the interests of class members, given the risks and duration 
of litigation, issues with establishing that the conduct 
was “based on” race rather than factors such as licensing 
restrictions, and the difficulty of quantifying damage. From 
the settlement sum was to be deducted $16,500 for the 
applicant’s solicitors costs and disbursements, and $1,000 
for the applicant’s time and effort.

Non-publication orders were granted over confidential 
advice of counsel, aspects of an affidavit disclosing legal 
advice, and the settlement deed, except for the settlement 
sum which was already on the public record.

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/1324.html?context=1;query=Davison%20v%20Commissioner%20of%20Police;mask_path=
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Court finds aggregate damages can apply to only part
of a claim in Toyota class action

This class action concerns allegedly  
defective Toyota motor vehicles supplied to 
Australian consumers between October 2015 
and April 2020. 

The applicants allege that the respondent (Toyota) 
contravened several provisions of the Australian 
Consumer Law (ACL) in connection with the supply 
of the vehicles, including the statutory guarantee as to 
acceptable quality (ACL, s 54), prohibitions on engaging 
in misleading or deceptive conduct (ACL, ss 18, 29 and 33) 
and unconscionable conduct (ACL, s 29). 

The applicants seek aggregate damages in respect of 
certain heads of damage on behalf of all class members. 
Those heads are damages under s 272(1)(a) of the ACL for 
any reduction in the value of the vehicles resulting from 
Toyota’s alleged failure to comply with the guarantee as 
to acceptable quality, and part of the damages claimed 
under s 272(1)(b) of the ACL in respect of GST payments 
made by class members in connection with the supply  
of the vehicles. 

The applicants asserted that the question of class 
members’ entitlement to aggregate damages is a common 
issue to be determined at the initial trial. If such a 
course were adopted, that would leave for subsequent 
determination class members’ individual entitlements to 
other non-common heads of damages. 

In this judgment, Lee J determined (as a separate 
question) whether the Court has power under s 33Z of 
the Federal Court of Australia Act 1976 (Cth) (FCAA) to 
award damages in an aggregate amount in respect of 
part (but not all) of the damages claimed on behalf of 
class members. His Honour answered that question in 
the affirmative, holding (at [77]) that the Court has power 
“to order that an aspect of the claim, including an aspect of 
group members’ damages claim, be determined at an initial 
trial, thereby deferring for later consideration other aspects 
of the claim for damages”. In particular, his Honour found 
that the Court has power to make such orders under:

• s 33Z(1)(e) of the FCAA, which confers power on the 
Court to “make an award of damages for group members, 
sub-group members or individual group members, being 
damages consisting of specified amounts or amounts 
worked out in such manner as the Court specifies”; and

• s 33Z(1)(f) of the FCAA, which confers power on the 
Court to “award damages in an aggregate amount 
without specifying amounts awarded in respect of 
individual group members” (subject to the condition in 
s 33Z(3) of the FCAA that the Court is not to make such 
an award “unless a reasonably accurate assessment can 
be made of the total amount to which group members 
will be entitled under the judgment”). 
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Critically, his Honour held (at [76]) that “[t]here is nothing 
in the text, context or purpose of s 33Z that suggests that 
the power to award damages is only exercisable where the 
damages the subject of the award reflect all of the monetary 
relief to which group members are, will or may be entitled in 
relation to their “claim”’. His Honour further observed (at [75]) 
that his approach to the construction of s 33Z of the FCAA:

… is consistent with the reality that the powers to 
award damages (ss 33Z(1)(e) and (f)) are broad and 
flexible powers. It is also consistent with the flexibility 
provided by Pt IVA in dealing with group members’ 
claims generally. Part IVA is not to be read by making 
implications or imposing limitations not found in 
the words used: Wong v Silkfield Pty Ltd [1999] HCA 
48; (1999) 199 CLR 255 (at 260–261 [11] per Gleeson CJ, 
McHugh, Gummow, Kirby and Callinan JJ).

Finally, his Honour rejected Toyota’s submission that 
the applicants’ proposed approach would give class 
members a “second bite of the cherry” by leaving open the 
possibility that they may, at a later stage, allege a different 
amount of loss to that computed by their present experts. 
His Honour observed that if the Court was persuaded 
to make an order for aggregate damages, accompanying 
orders made under s 33ZB of the FCAA would bind class 
members to any common issue determined at the initial 
trial relevant to the award of aggregate damages. No 
such common issue could then be re-litigated by class 
members when it came to determining their individual/
non-common entitlements to damages, because such a 
course would be prevented by the ‘statutory estoppel’ 
that arises upon the making of a s 33ZB order (even if the 
class action had by that time been declassed).

Williams v Toyota Motor Corporation Australia Ltd [2021] FCA 1425

Federal Court of Australia | Lee J | 26 October 2021

Applicants’ Solicitors Bannister Law

Respondent’s Solicitors Clayton Utz

Applicants’ Funder Balance Legal Capital

Austlii link

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/1425.html?context=1;query=Williams%20v%20Toyota%20;mask_path=
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Court finds GetSwift was misleading and deceptive 
in market announcements

This was a civil penalty proceeding brought 
by the Australian Securities and Investments 
Commission (ASIC) against GetSwift Ltd 
(GetSwift) and certain of its directors. 

The trial was heard during the middle of 2020, and  
Lee J recently published his reasons (running to some 
860 pages).

GetSwift was an early-stage tech company, which 
provided a software as a service platform to clients which 
facilitated ‘last mile delivery’ (i.e. from a warehouse or 
hub to its final destination). The platform could be used 
to manage deliveries either using a client’s own delivery 
network or a contracted network. GetSwift generated its 
revenue by a fee per delivery, with additional fees for fleet 
management or other services.

The respondent directors consisted of Joel McDonald  
(a former AFL footballer and ‘President’ of GetSwift),  
Bane Hunter (CEO) and Brett Eagle (director and  
general counsel).

The impugned conduct engaged in by GetSwift was 
relatively straightforward: in respect of 13 separate 
clients (including Amazon, Fantastic Furniture and 
Commonwealth Bank of Australia), GetSwift adopted a 
“public-relations-driven approach” to corporate disclosure 
whereby it announced that a contract had been struck 
between GetSwift and the client, typically in hyperbolic 
language supported by strategically timed release of 
the statement to the ASX with a simultaneous media 
campaign. In reality, these clients had often agreed to little 
more than a trial period with GetSwift with no ongoing 
obligations. On multiple occasions, GetSwift’s ASX 
announcements included anticipated delivery figures or 
metrics that had no basis in reality and appeared to have 
been made up.

The voluminous documentary evidence (along with 39 
witnesses) made clear that this was a deliberate approach 
“motivated by a desire to make regular announcements of 
successful entry into agreements with a number of national 
and multinational enterprise clients” (at [8]) and “evincing 
an appreciation that the failure to release announcements 
of new client agreements would or could have a negative 
impact on investor expectations” (at [9]).
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ASIC prevailed comprehensively against GetSwift 
and the respondent directors. GetSwift was found to 
have engaged in 22 contraventions of s 674(2) of the 
Corporations Act 2001 (Cth) (CA) (the continuous 
disclosure obligations) and 40 contraventions of s 1041H 
of the CA (misleading or deceptive conduct). Each of 
Messrs McDonald, Hunter and Eagle were found to 
have been involved in GetSwift’s contraventions (albeit 
to different degrees), and to have failed to discharge 
their duties as directors with the degree of care and 
diligence required (in contravention of s 180(1) of the CA). 
Shortly after the evidence closed in this proceeding (but 
prior to judgment), GetSwift entered into a scheme of 
arrangement and re-domiciled to Canada.

In his judgment, his Honour made the following  
key findings:

• The respondents collectively argued that ASX Listing 
Rule 3.1 and s 674(2) of the CA only required them 
to disclose opinions which were actually held by 
the entity, and those provisions do not require the 
officers of the company to form an opinion which 
they do not actually hold. His Honour made some 
obiter comments that such an approach was an 
“oversimplification”, which seems to ignore the plain 
text of the ASX Listing Rules which define ‘aware’ 
as when an officer has or ought reasonably to have 
come into possession of the information. However, 
his Honour saw it as unnecessary to reconcile the 
recent case law with his view, as the case had been run 
on the actual (rather than constructive) knowledge 
of the respondents, and the relevant subject matter 
was somewhat less complex than other continuous 
disclosure cases – the information at issue in this case 
“might be thought to be the Tigris and Euphrates of 
material information” (at [1085]).

• On awareness, the participation of Mr Hunter and 
Mr McDonald in executing term sheets with the 
relevant clients and their involvement in drafting the 
subsequent ASX announcements generally suggested 
(and allowed his Honour to infer) that GetSwift was 
aware of the contents of the ASX releases and the 
information omitted from them.

• On whether the information was generally available, 
GetSwift had sought to argue that by the nature of 
its business model, investors were aware that it was 
“perpetually on trial” with its customers and that 
its contracts were “terminable at will” such that the 
alleged omitted information was generally available. 
Both of these contentions were rejected – exercising 
common sense, his Honour found that there existed 
a fundamentally different risk in a scenario of a client 
being on a trial contract compared to a client being on 
an executed contract.

• On whether the omitted information was material, 
despite this being a major battleground of the case, 
his Honour mused that “one might have thought the 
conclusion was apparent from the beginning: the test 
for materiality is one of common sense” (at [1259]). Each 
announcement (and the accompanying information 
omitted from it) played a pivotal role in engendering the 
expectations of investors about GetSwift’s performance, 
and the fact that there was not a corresponding price 
increase for each announcement is not determinative 
of materiality – it is only a cross-check.

• ASIC alleged that in making the relevant ASX 
announcements relating to each client, GetSwift 
made specific representations. These client-specific 
representations were claimed to be assessed against 
the background of other general representations made 
by GetSwift: (1) that GetSwift would not enter into 
agreements with clients until after a trial period was 
completed; and (2) that GetSwift would only announce 
the entry into an agreement when a financial benefit 
was secure, quantifiable and measurable. Most of the 
general representations were used to ground each 
of the specific representations and contraventions 
in relation to the relevant clients, and were not 
breaches in themselves. His Honour held that all of the 
pleaded general representations and client-specific 
representations were made, and that all of them were 
misleading and deceptive.

Australian Securities and Investments Commission v GetSwift Ltd [2021] FCA 1384

Federal Court of Australia | Lee J | 10 November 2021

Plaintiff’s Solicitors Johnson Winter & Slattery

Defendants’ Solicitors Quinn Emanuel Urquhart & Sullivan / Baker McKenzie

Plaintiff’s Funder N/A

Austlii link

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/1384.html?context=1;query=Australian%20Securities%20and%20Investments%20Commission%20v%20GetSwift%20;mask_path=
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Uber class action to appoint sample class members
from different industry sub-groups

It was common ground between the parties 
in the Uber class action that the efficient 
conduct of the trial would be enhanced by 
some additional sample class members to give 
evidence in addition to the plaintiff, however 
the parties did not agree on the scope of the 
appointment of sample class members.

 In this judgment, Macaulay J set out his reasons for 
preferring the defendants’ proposal.

The class definition in the current statement of claim has 
two limbs: one being the jurisdiction (Victoria, New South 
Wales, Queensland and Western Australia); and the other 
being industry sub-groups broadly split into taxi and hire 
car services.

The lead plaintiff is a Victorian taxi licence holder, taxi 
operator and taxi driver. The plaintiff had proposed 
additional sample class members who were from states 
other than Victoria, but from the same industry segment. 
The defendants, on the other hand, proposed that the 
additional sample class members ought to represent each 
other type of industry participant, being a taxi network 
provider, a hire car licence holder, a hire car operator and 
a hire car driver (Unrepresented Industry Subgroups), 
although did not propose that there be a sample class 
member for each sub-group from each state.

It was not in dispute that the Court has the power to 
appoint sample class members under Part 4A of the 
Supreme Court Act 1986 (Vic) (SC Act), by way of a case 
management tool. This power is designed to facilitate the 
efficient determination of questions of fact or law at trial 
that have a degree of commonality or which give rise to 
issues in common between some or all class members, 
and which may not otherwise arise in relation to the 
plaintiff’s claim (at [11]). 
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His Honour was required to consider:

• whether, in the absence of evidence from sample 
class members from the Unrepresented Industry 
Subgroups, the Court will be required to answer 
hypothetical and advisory questions; and

• (b) whether considerations of efficiency regarding 
the determination of the common questions require 
the appointment of sample class members from the 
Unrepresented Industry Subgroups.

At [16], his Honour noted that the power to appoint 
sample class members is different to the appointment of 
a ‘sub-group representative party’ under s 33Q(2) of the 
SCA, but the power is sometimes sourced in the more 
general power in s 33Q(1); further, that the exercise of 
the Court’s discretion to appoint sample class members, 
and if so, how many and which ones, turns on case 
management considerations and the circumstances in 
each proceeding, and is guided by the object of group 
proceedings and the interests of justice. 

At [17]–[22], his Honour gave an overview of the objects 
of group proceedings in this context, reviewing other 
examples of the exercise of the discretionary power – but 
ultimately, his Honour noted that allowing sample class 
members would depend on what may or may not be 
necessary, depending on the circumstances (at [32]). 

His Honour went on to note that it would be difficult to 
imagine any decision of this nature would be ‘wrong’, 
although it may have consequences relating to time and 
cost (at [33]); and, while the decision to appoint sample 
class members should ideally be made at a relatively 
early stage to assist with evidence and discovery, an early 
decision may also lead to difficulty in assessing the extent 
to which a particular sample class member’s claim will be 
efficacious in the context of the whole proceeding. At [34] 
his Honour noted:

Undoubtedly, such a decision will involve a trade-off: 
that is, a trade-off between the risk that a trial without 
the sample group member’s evidence might lessen 
the value of the body of findings made for the benefit 
of the wider group against the risk that the value of the 
additional findings will turn out to be low and the cost 
of obtaining them relatively high.

However, his Honour was reasonably well satisfied 
that the efficient conduct of the proceeding would 
be enhanced if the Court was able to make findings 
in respect of the claims of members of each industry 
sub-group. His Honour was particularly influenced by 
the consideration that the markets for those industry 
sub-groups are likely to be sufficiently distinct from the 
markets for the existing plaintiff (at [35]). While his Honour 
accepted that calling individuals to give evidence would 
not of itself produce evidence about the intention of the 
defendants, nor would an industry expert necessarily 
be able to do so (at [37]), it would nevertheless assist 
the trial process to have a “specific claim for each of 
the four categories of group members proposed by the 
defendants litigated to conclusion to give concrete focus to 
the particular nuances and characteristics of those group 
members’ claims” (at [38]).

Further, given there would be no more than four 
additional claims, it was considered unlikely to have a 
disproportionate effect on costs.

Andrianakis v Uber Technologies Inc (Ruling No 3) [2021] VSC 744

Supreme Court of Victoria | Macaulay J | 12 November 2021

Plaintiff’s Solicitors Maurice Blackburn

Defendants’ Solicitors Herbert Smith Freehills

Plaintiff’s Funder N/A
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New laws requiring registration of class actions as managed 
investment schemes put to the test in QLD class action

November 2021

This was a piece of satellite litigation arising  
out of a class action that has been brought by 
the second defendant in this proceeding (with 
the aid of litigation funding provided by the first 
defendant in this proceeding (LCM)) against  
two entities (one of whom is the plaintiff in  
this proceeding). 

The class action is a closed class action which alleges 
misuse of market power by the respondents (including 
the plaintiff in this proceeding) in the Queensland 
electricity market, in contravention of s 46 of the 
Competition and Consumer Act 2010 (Cth), thereby 
causing loss to electricity consumers (albeit Beach J 
warned (at [6]) that the class action may not be permitted 
to continue to trial as a closed class proceeding, because 
open classes are “consistent with the philosophy of Part 
IVA of the FCA Act”, the bookbuilding had resulted in an 
unnecessary, costly and inefficient delay, and a closed 
class would encourage multiplicity of proceedings).

In this separate proceeding, the plaintiff alleged that 
the funding arrangements for the class action were 
unlawful, in that they constitute a ‘managed investment 
scheme’ which fails to comply with the new Corporations 
Amendment (Litigation Funding) Regulations 2020 (Cth) 
(CALF Regulations). It sought various injunctions against 
the defendants.

In response, LCM filed a cross-claim seeking a declaration 
that the funding arrangements for the class action did 
not constitute a ‘managed investment scheme’, and 
sought an order that the proceeding be referred to the Full 
Court to enable it to challenge the correctness of the Full 
Court decision in Brookfield Multiplex Ltd v International 
Litigation Funding Partners Pte Ltd (2009) 180 FCR 11; 
[2009] FCAFC 147 (Brookfield) (in which the majority 
held, in broad terms, that a funded class action fell within 
the definition of a ‘managed investment scheme’ in the 
Corporations Act 2001 (Cth)).
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The CALF Regulations do not apply to ‘litigation funding 
schemes’ that were “entered into” prior to 22 August 2020 
(reg 10.38.01) (but do not define precisely when a ‘litigation 
funding scheme’ is taken to have been “entered into”, or 
what exactly constitutes ‘entering into’ such a scheme). 
Thus, the primary question in this case was whether the 
relevant ‘scheme’ was entered into prior to or after 22 
August 2020.

The background facts were that the bookbuilding for the 
class action had commenced on 17 June 2020, and by 21 
August 2020 approximately 11,000 class members had 
entered into a funding agreement with LCM (and further 
class members continued to do so thereafter). In those 
circumstances, Beach J was in no doubt that the ‘scheme’ 
was “entered into” prior to 22 August 2020 – indeed, he 
found that it was “entered into” on 17 June 2020 when 
the first funding agreement was entered into by a class 
member (at [101]). However, the plaintiff argued that, on 
its proper construction, the funding agreement created 
two distinct arrangements, the first being an initial ‘work 
program’ (which effectively involved LCM investigating 
the feasibility of the proposed class action for its own 
benefit), and that the actual ‘scheme’ itself did not in 
fact come into existence until that ‘work program’ had 
concluded (which was on 22 January 2021 when the 
plaintiff was served with the originating process in the 
class action) – in other words, the plaintiff argued that 
the entry into of each funding agreement only made 
provision for the future entry into of a ‘litigation funding 
scheme’ if and when the ‘work program’ was completed to 
the satisfaction of LCM (and it was only at that later point, 
after completion of the ‘work program’, that a ‘litigation 
funding scheme’ satisfying all of the elements of the 
definition in the CALF Regulations came into existence). 
His Honour, however, undertook a detailed analysis 
of the terms of the funding agreement, and rejected 
that construction, stating (at [100]) that the plaintiff’s 
arguments “are unattractive as a matter of both contractual 
construction and commercial reality”. Specifically, his 
Honour found that the funding agreement did not create 
two separate arrangements with different dominant 

purposes – instead, the ‘work program’ was an integral 
part of achieving the dominant purpose of the ‘scheme’ 
for its members to seek remedies. As such, the plaintiff’s 
claim was dismissed. Further, his Honour indicated that 
he would have refused injunctive relief anyway, because 
to the extent that the ‘scheme’ was an unlawful ‘managed 
investment scheme’, it was unclear who was ‘operating’ 
that scheme (whether that be LCM itself, or the solicitors 
for the applicant in the class action, or indeed the 
applicant itself, or some combination thereof (that being 
an issue that was never actually resolved in Brookfield)).

His Honour then moved to consider LCM’s cross-
claim which, as noted above, sought to challenge the 
correctness of the majority decision in Brookfield. In that 
context, his Honour undertook a detailed critique of the 
majority’s reasons in Brookfield, identified numerous 
aspects of the majority’s reasoning that were highly 
deficient, problematic and misguided, and stated that 
he harboured “significant doubts” as to its correctness (at 
[16]–[20], [161]–[215]). That critique included the obvious 
incoherence with which the managed investment 
scheme provisions interact with the provisions of Part 
IVA and the practical operation of a funded class action. 
His Honour nevertheless declined to refer LCM’s cross-
claim to the Full Court, declined to make the declarations 
sought by LCM (which, in part, would have been 
inconsistent with the majority decision in Brookfield),  
and therefore dismissed the cross-claim.

Postscript: On 13 December 2021 LCM filed a Notice 
of Appeal from his Honour’s dismissal of its cross-
claim, by which it will no doubt seek to challenge 
the correctness of the majority decision in Brookfield 
before a Full Court.

Stanwell Corporation Ltd v LCM Funding Pty Ltd [2021] FCA 1430
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Judge rejects application to de-class proceeding against
AMP Financial Planning, finds common issues in
systems and processes

This decision concerns a class action brought 
by four applicants against five AMP-related 
entities for compensation for commissions and 
premiums paid in relation to financial products 
acquired on the advice of financial advisors 
who were authorised representatives of three  
of the respondents.

The respondents applied for an order under s 33N(1) 
of the Federal Court of Australia Act 1976 (Cth) that the 
proceeding no longer continue as a representative 
proceeding. The respondents sought to rely on s 33N(1)
(c) (on the basis that “the representative proceeding will 
not provide an efficient and effective means of dealing 
with the claims of group members”). In support of their 
argument, the respondents submitted that the applicants’ 
case predominantly necessitates individual inquiries 
concerning the advice given to each class member, and 
does not raise a set of common questions that could 
effectively be answered on behalf of all class members.
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Justice Beach dismissed the application for the  
following reasons:

First, his Honour was not convinced that the respondents 
had established the trigger condition of s 33N(1)(c) (at 
[14]). His Honour observed that the following factors 
were relevant to s 33N(1)(c) and must be directed to the 
particular circumstances of the case (at [30]–[36]):

• To what extent do the individual issues outweigh the 
common issues?

• Would the determination of non-common issues 
add to the complexity of the preparation for and the 
duration of the trial as compared with a case in which 
those issues were common to all class members?

• Is there any single event or system of conduct 
that makes the claims suitable for representative 
proceedings?

• Is it the case that the resolution of the applicants’ claims 
offers no real guidance for class members’ claims?

• Are the documents and evidence common to the 
applicants and class members?

• Is the cost and expense of the existing representative 
proceeding less than the hypothetical cost and 
expense of the alternative non-representative 
proceedings?

His Honour considered the pleaded case in detail 
and accepted that the causes of action require an 
investigation into the individual circumstances of each 
class member. His Honour also accepted that an initial 
trial of the applicants’ claims would not be determinative 
of the substance of class members’ claims. However, 
he rejected the conclusion that the representative 
proceeding will not provide an efficient and effective 
means of dealing with the claims of class members  
(at [96]–[97]). 

His Honour found that underpinning each of the causes 
of action were systems, processes and procedures issues 
which will be largely in documentary form and which 
may apply or be relevant to the claims of a large number 
of class members or particular sub-groups. Accordingly, 
his Honour found that these aspects of the claim 
were common issues which could be more efficiently 
determined as a part of a representative proceeding  
(see [107], [114], [131], [150], [162], [170], [188], [208]).

Second, even if the respondents had established the 
trigger condition in s 33N(1)(c), his Honour was not 
convinced that it would have been in the interests of 
justice to de-class the proceeding (at [15]). His Honour 
observed (at [16]–[17]):

Now in terms of the interests of justice, one principal 
purpose of the Pt IVA regime is to promote efficiency 
in dealing with multiple claims so as to avoid multiple 
proceedings, inconsistent findings and respondents 
being unnecessarily vexed. Another principal purpose 
is to provide access to justice and a potential remedy 
for multiple claimants where it may be uneconomic  
to bring individual proceedings.

If I was to accede to the respondents’ application, the 
likely counterfactual would be that either no proceeding 
would be brought at all or there would be a huge number 
of individual suits. After all, there are approximately 1.5 
million group members. Either outcome would be the 
antithesis of the principal purposes of Pt IVA.

His Honour foreshadowed that the initial trial will 
determine the claims of the applicants and any common 
questions that his Honour considered can be determined. 
His Honour also noted that he would permit a trial of 
a number of sample class members’ claims to address 
particular aspects of the pleaded case, including the claims 
of sample class members necessary to ventilate certain 
claims not available to the applicants (at [225]–[226]). 
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Federal Court of Australia | Beach J | 25 November 2021

Applicants’ Solicitors Piper Alderman and Shine Lawyers

Respondents’ Solicitors King & Wood Mallesons

Applicants’ Funder N/A

Austlii link

http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2021/1479.html?context=1;query=Stack%20v%20AMP%20;mask_path=


mauriceblackburn.com.au


