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ORDERS

NSD 1307 of 201t

BETWEEN: RICHARD CANTOR
Applicant

AND: AUDI AUSTRALIA P TY LIMITED (ACN 077092776)
Respondent

JUDGE: FOSTER J

DATE OF ORDER: 1APRIL 2020

THE COURT ORDERS THAT:

1. Confidential Material means the information and evidence in:

(@)

(b)

(©

(d)

(€)

(f)

Paragraphs 5 to 27 of the confidential affidavit of Julian Klaus Schimmehatffir

on 10December 2019 and filed in proceedings NSD1459 of 2015, NSD1472 of
2015 and NSD1473 of 2015 (togethétre MB proceedingg and Annexure to

the Deed of Release and Settlement comprising Annéku6& to the said

affidavit;

Annexure 2 to the Del of Release and Settlement in Annexure-8830 the
confidential affidavit of Julian Klaus Schimmel affirmed onMN8rch 2020 and

filed in the MB proceedings;

The Settlement Payment Methodology specified in Annexure-6¥K$0 the
confidential affidavitof Julian Klaus Schimmel affirmed on Rfarch 2020 and

filed in the MB proceedings;

The expert report of Terence Michael Potter dated 20 March 2020 including all

appendices and relied upon in the MB proceedings;

Confidential exhibit AGRL to the affidait of Alexandra Gay Rose sworn on
24 March 2020 and filed in the MB proceedings;

Paragraphs 3.1(2) and (3), 6.1 to 6.25 and AnneXuecethe expert report of Abe
Tomas dated 2Blarch 2020 and relied upon in the MB proceedings and the letter
of instruction from Maurice Blackburn Pty Ltd Maurice Blackburn) to

Mr Tomas; and



-ii -
(g) The confidential affidavit of Gregory John Williams sworn on 25 March 2020.

Confidential Settlement Evidencemeans:

The confidential opinion Mach20Ohe applicantod

VW WO Data means the following information from the National Exchange of Vehicle
and Driver Information SystemNEVDIS) contained in the spreadsheet entitled
SR1727_data.xIsx:

(@ Vehicle Information Number (VIN);
(b)  Write-Off Status; and
(c) Write-Off Date.

Skoda WO Data means the following information from NEVDIS contained in the

spreadsheet entitled SR1726_data.xIsx:
(@) Vehicle Information Number (VIN);
(b) Write-Off Status; and

(c) Write-Off Date.

Audi WO Data means the following information from NEVDIS contained hret
spreadsheet entitled SR1965.xIsx:

(@ Vehicle Information Number (VIN);
(b) Write-Off Status; and
(c) Write-Off Date.

Pursuant to 83V of the Federal Court of Australia Act 197@Cth) ¢he Act), the

settlement of this proceeding be approved upon the terms &et out

(@ The Deed of Release and Settlement comprising Annexure63K® the
confidential affidavit of Julian Klaus Schimmel affirmed onN&rch 2020 and
filed in the MB proceedingsSgttlement Deegt

(b) The Settlement Scheme (version 2) comprising Annexu&73Kto the affidavit
of Julian Klaus Schimmel affirmed on Rfarch 2020 and filed in the MB

proceedingsfettlement Schemg and



10.

11.

(©)

The Settlement Payment Methodology comprising Annexure-6IK$o the
confidential affidavit of Julian Klaus Schimmel affirmed 20March 2020 and
filed in the MB proceedings.

Pursuant to 83ZF of the Act, the applicant be authorisednc pro tuncto enter into

and give effect to the Settlement Deed for and on behalf of all Group Members (being

those persons who meet the diibn of group members as set out in the Third Further
Amended Statement of Claim filed herein onSEptember 2017 [which definition is set

out in the Schedule to these Orders] and who did not opt out of this proceeding).

Pursuant to 83ZB(a) of the At the persons affected and bound by the settlement are

the parties to the Settlement Deed and Group Members.

Pursuant to 83V(2) and 83ZF of the Act:

(@)

(b)

(©)

The payment to Richard Cantor of AUD20,000 be approved as a Lead Applicant
Reimbursement Payment (@sfined in clause 1.1 of the Settlement Deed) and be

paid by the respondents in accordance with clause 5.2 of the Settlement Deed.

The Bannister Law component of the Appl

clause 1.1 of the Settlement Deed) be apptowe the amount verified as
reasonable in respect of the period up to and includirigeBeuary 2020 in the
report of lan Ramse$tewart dated 2March 2020 and filed in the MB

proceedings and be paid in accordance with claudsef the Settlement Deed.

The payment to the applicant in this proceeding and the applicant in proceeding
NSD1308 of 2015 jointly of the amount of AUD752,844 being the total of the

premiums payable under and for the Banr

described in clauses 1.tich5(b) of the Settlement Deed be approved.

Pursuant to 83ZF of the Act, Maurice Blackburn be appointed as the Administrator of

the Settlement Scheme.

The proceeding be dismissed:

(@)
(b)

With no order as to costs and with all previous costs orders vacated;

Wit hout prejudice to partiesd or the
the purpose of seeking orders consequential to the Settlement Deed and/or the

Settlement Scheme, and, to this end, pursuar®.@brof theFederal Court Rules

Ad



-V -

2011 the Administrator be joined as a party to this proceeding for the limited

purpose of exercising such liberty; and

(c) With the dismissal of the proceeding to take effect upon completion of the
administration of the settlement.

12. Pursuant to 87AF and 87AG(1)(a)of the Act, until further order, on the ground that
the order is necessary to prevent prejudice to the proper administration of justice, the

Confidential Settlement Evidence:
(@) Be treated as confidential,

(b) To the extent that such material is held by the Gaysaper form, be held with the
Court file in envelopes markédNot t o be opened except by

J u d graleéstroyed;

(c) To the extent that such material is held by the Court in electronic form, be kept in a

confidential section of the levant Court file;

(d) Not be published, made available (whether electronically or otherwise) or disclosed

to any person or entity except:
() The Court;

(i) The applicant in this proceeding NSD13§2015 and the applicant in
proceeding NSD1308 of 2015 and tHegal representatives; and

(i) The legal representatives of the applicants in the MB proceedings,

such permitted disclosures to be on terms that none of those persons or entities
disclose the Confidential Settlement Evidence or any part of it to any person or

entity other than those listed in this Order.
13. Pursuant to 83ZF of the Act:

(@ The claim registered by MBarry Holmes on 1®larch 2020 be deemed to have
been validly registered in accordance with clause 5.3 of the Settlement Scheme and

Mr Holmes be perntiéd to participate in the Settlement Scheme; and

(b) Provided that a claim is registered by Riater Shakes by ¥goril 2020, his claim
be deemed to have been validly registered in accordance with clause 5.3 of the
Settlement Scheme and Mr Shakes be permitigohrticipate in the Settlement

Scheme.
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14. Pursuant to 83ZF of the Act, and notwithstanding Ord& made on 1Pecember
2019, persons who have, afterM@rch 2020 but on or before Rfarch 2020, registered

claims in accordance with the Settlement Scheamal be deemed to have validly

registered their claims in accordance with clause 5 of the Settlement Scheme and shall be

permitted to participate in the Settlement Scheme.
15. Pursuant to 83ZF of the Act:

(@ On or before BApril 2020, Volkswagen Group Austral Pty Limited produce
copies of the VW WO Data and Skoda WO Data to Maurice Blackburn;

(b) On or before April 2020, Audi Australia Pty Limited produce copies of the Audi
WO Data to Maurice Blackburn;

(c) Maurice Blackburn be permitted to use the VW WO Datadd8KWNVO Data and
Audi WO Data (together, thBIEVDIS WO Data) for the limited purpose of

verifying whether or not a group member held an interest in an affected vehicle in
accordance with the Settlement Scheme and whether, and if so, when that vehicle

was witten off;

(d) Maurice Blackburn keep and store the NEVDIS WO Data in a manner that
preserves its confidentiality; and
(e) Maurice Blackburn not disclose the NEVDIS WO Data to any person other than

the following who have provided an undertaking to keep the NEWWRCS Data
confidential and not use it in a manner that is inconsistent with these Orders:

() Officers and employees of Maurice Blackburn who are involved in or

responsible for the conduct of this proceeding;

(i)  Officers and employees of any third parties engdgqutovide technical or
project support services in relation to the settlement of this proceeding;

(i) Counsel retained and appointed to pei

pursuant to clause 8 of the Settlement Scheme; and

(iv) Experts engaged by Maurice Blackbuto assist in carrying out any
functions under the Settlement Scheme.

16. The parties have liberty to apply in the event that further orders are required:



17.

18.

19.

20.

21.

22.

23.

-Vi -

(@ Should it become apparent that, for the reasons set out in paragraph 20 of the non
confidential affidait of Julian Klaus Schimmel affirmed on R@arch 2020 and
filed in the MB proceedings, certain group members were not notified of the
proposed settlement prior to March 2020, for the purpose of seeking orders as
may be appropriate to permit some or @llsuch persons to participate in the

Settlement Scheme;

(b) Should it become apparent that amendments are needed to the Settlement Scheme
for the reasons set out in paragraph 72 of thecoofidential affidavit of Julian
Klaus Schimmel affirmed on 2@arch 2020 and filed in the MB proceedings, for

the purpose of seeking approval of such amendments; or

(c) Should any of the parties or Group Members consider that it is desirable to seek the
assistance of the Court in relation to any matter concerning the Sattfeameme.

As soon as practicable after completion of the settlement administration, the
Administrator provide a report to the Court as to the completion of the Settlement

Scheme.

The claims for relief made by the applicant in the Interlocutory Applicdiied by him

on 4November 2016 be dismissed.

The claims for relief made by the applicant in the Interlocutory Application filed by him

on 10December 2019 be dismissed.

Pursuant to 1.32 of theFederal Court Rules 201and s33ZF of the Act, Grosvenor
Litigation Services Pty LtdGrosvenor) be joined to this proceeding as an additional

respondent.

The claims for relief made by Grosvenor in the Interlocutory Application filed by it in
this proceeding on 1ecember 2019 otherwise be dismissed.

The clam by Grosvenor for a Funding Order made orally before the Court bfa@h
2020 be dismissed.

Grosvenor 0s -podicatiorms suppeessionnoaders in respect of particular
evidencetendered before the Court on Iigérch 2020be reserved into Chanmiseto be

dealt with on the papers.
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AND THE COURT NOTES THAT:

24. In addition to information already provided and noting that the parties otherwise have
sought norpublication orders in respect of the Confidential Material and the Confidential
Settlement Evidnce as set out proposed Orders 1, 12 and 13 of certain draft Orders
submitted by Maurice Blackburn to the Court for its consideration at approximately
2.10pm on 2March 2020:

(@ VolkswagenAG will pay approximately AUD120 million as the total settlement

amount to be made available to eligible group members.

(b) When the settlement has been finalised and all requisite payments thereunder have
been made, the total of all amounts paid is unlikely to be significantly less than
AUD120million and may be more than Ax120million.

(c) Individual settlement payments will be determined in accordance with the

methodology developed by the applicant and approved by the Court.

(d) The precise amount of each individual payment must await the finalisation of the
assessment of reggrations by Maurice Blackburn as the Administrator (which is

ongoing).

(e) The estimated average settlement payment for each participating vehicle is
AUD2,800.

(H Persons with an interest in different types of vehicles are eligible to receive
different payment mounts, for example, as a result of the type and age of their
vehicle. The range of per vehicle payments is approximately AUD1,589 to
AUDG6,554.

25. Exhibits AGR1 and AGR2 to the affidavit of Alexandra Gay Rose sworn dvia2zdh
2020 and filed in the MB procdimgs, which are in the form of Excel files stored on a
USB, are to be retained by the solicitors for the respondents until the date which is 12
months from the date upon which dismissal of this proceeding takes effect in accordance
with Orderl1 above.

26. The tot al amount of the Bannister Law appl
Mr RamseyStewart pursuant to and for the purposes of claudesands of the
Settlement Deed to be paid pursuant to Ogdey above and Ord&(b) made this day in
proeeeding NSD1308 of 2015 is AUD7,800,696.50 inclusive of GST.
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27. The names of those Group Members who have opted out of this proceeding are specified
in the Orders made by the Coart 6May 2019.

THE SCHEDULE HEREINBEFORE REFERRED TO

Group Members are thoggersons (other than those persons who had retained Maurice
Blackburn as their legal representative in proceeding NSD1472 of#20a8l August2017,
except for those Group Members whodhalso retained Bannister Law as their legal
representative ithis proceeding NSD1307 of 2015 aslakugust2017) who:

(& At any time during the period between Jagua®08 and 2&ctober 2015 inclusive
purchased or leased or otherwise acquired an interest Audi dieselmotor vehicle
fitted with 1.6L or 2.0L EA189 dies@ngines, in particular the following models, and
who still had a legal interest in that vehicle as abégtember 2015:

Make Model Year
Audi Al 20112014
A3 (1.6) | 20112013
A3 (2.0) | 2009 2013

A4 2008 2015
A5 2012 2016
A6 2009 2014
Q3 2012 2014
Q5 2009 2016
1T 2009 2014

and

(b) Suffered loss or damage by or resulting from the conduct and contraventions by the
respondent pleaded in the Third Further Amended Statement of Claim filed herein on
18 September 2017.

Note: Entry of orders is detvith in Rule 39.32 of th€ederal Court Rules 2011
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ORDERS
NSD 1308 of 201¢

BETWEEN: JOSEFINA TOLENTINO

Applicant
AND: VOLKSWAGEN GROUP AUSTRALIA PTY LIMITED

(ACN 093117876)

Respondent
JUDGE: FOSTER J

DATE OF ORDER: 1 APRIL 2020

THE COURT ORDERS THAT:

1. Confidential Material means the information and evidence in:

(@)

(b)

(©)

(d)

(€)

(f)

Paragraphs 5 to 27 of the confidential affidavit of Julian Klaus Schimmel affirmed
on 10December 2019 and filed in proceedings NSD1459 of 2015, NSD1472 of
2015 and NSD1473 of 28 (togetherthe MB proceeding3 and Annexure to

the Deed of Release and Settlement comprising Annéku6& to the said

affidavit;

Annexure 2 to the Deed of Release and Settlement in Annexur®8JKs the
confidential affidavit of Julian Klaus Schimel affirmed on 20arch 2020 and

filed in the MB proceedings;

The Settlement Payment Methodology specified in Annexure-6¥K$o the
confidential affidavit of Julian Klaus Schimmel affirmed onMNrch 2020 and

filed in the MB proceedings;

The expert ngort of Terence Michael Potter dated 20 March 2020 including all
appendices relied upon in the MB proceedings;

Confidential exhibit AGRL to the affidavit of Alexandra Gay Rose sworn on
24 March 2020 and filed in the MB proceedings;

Paragraphs 3.1(2) arfd), 6.1 to 6.25 and Annexufeto the expert report of Abe
Tomas dated 20 March 2020 and relied upon in the MB proceedings and the letter
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of instruction from Maurice Blackburn Pty LtdMéurice Blackburn) to
Mr Tomas; and

(@) The confidential affidavit of Gagory John Williams sworn on 25 March 2020.

Confidential Settlement Evidencemeans:

The confidential opinionMadh22he applicantd

VW WO Data means the following information from the National Exchange of Vehicle
and Driver Infemation System NEVDIS) contained in the spreadsheet entitled
SR1727_data.xlsx:

(& Vehicle Information Number (VIN);
(b) Write-Off Status; and
(c) Write-Off Date.

Skoda WO Data means the following information from NEVDIS contained in the
spreadsheet entitled SR1726talxIsx:

(@ Vehicle Information Number (VIN);
(b) Write-Off Status; and
(c) Write-Off Date.

Audi WO Data means the following information from NEVDIS contained in the
spreadsheet entitled SR1965.xIsx:

(@) Vehicle Information Number (VIN);
(b) Write-Off Status; and
(c) Write-Off Date.

Pursuant to 83V of the Federal Court of Australia Act 197@Cth) the Act), the

settlement of this proceeding be approved upon the terms set out in:

(@ The Deed of Release and Settlement comprising Annexure63KS the
confidential affidavit of Juin Klaus Schimmel affirmed on 2@arch 2020 and
filed in the MB proceedingsSgttlement Deedt



10.

11.
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(b) The Settlement Scheme (version 2) comprising Annexure7JKi® the affidavit
of Julian Klaus Schimmel affirmed on Rfarch 2020 and filed in the MB

proceeding¢Settlement Schemg and

(c) The Settlement Payment Methodology comprising Annexure-63K$o the
confidential affidavit of Julian Klaus Schimmel affirmed onMrch 2020 and

filed in the MB proceedings.

Pursuant to 83ZF of the Act, the applicant be autised,nunc pro tuncto enter into

and give effect to the Settlement Deed for and on behalf of all Group Members (being
those persons who meet the definition of group members as set out in the Third Further
Amended Statement of Claim filed herein onSEtember 2017 [which definition is set

out in the Schedule to these Orders] and who did not opt out of this proceeding).

Pursuant to 83ZB(a) of the Act, the persons affected and bound by the settlement are
the parties to the Settlement Deed and Group béesn

Pursuant to 83V(2) and 83ZF of the Act:

(@ The payment to Josefina Tolentino of AUD20,000 be approved as a Lead
Applicant Reimbursement Payment (as defined in clause 1.1 of the Settlement
Deed) and be paid by the respondents in accordance wilkecla2 of the

Settlement Deed.

() The Bannister Law component of the Appl
clause 1.1 of the Settlement Deed) be approved in the amount verified as
reasonable in respect of the period up to and includirigeBeuary 2@0 in the
report of lan Ramse$tewart dated 2March 2020 and filed in the MB
proceedings and be paid in accordance with claudsef the Settlement Deed.

(c) The payment to the applicant in this proceeding and the applicant in proceeding
NSD1307 of 2015 jotly of the amount of AUD752,844 being the total of the
premiums payable wunder and for the Banr

described in clauses 1.1 and 5(b) of the Settlement Deed be approved.

Pursuant to 83ZF of the Act, Maurice Blackburn bemointed as the Administrator of

the Settlement Scheme.
The proceeding be dismissed:

(& With no order as to costs and with all previous costs orders vacated;



12.

13.
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() Without prejudice to partiesd or the
the purposeof seeking orders consequential to the Settlement Deed and/or the
Settlement Scheme, and, to this end, pursuarf.@brof theFederal Court Rules
2011 the Administrator be joined as a party to this proceeding for the limited

purpose of exercising sutberty; and

(c) With the dismissal of the proceeding to take effect upon completion of the

administration of the settlement.

Pursuant to 87AF and 87AG(1)(a) of the Act, until further order, on the ground that
the order is necessary to prevent prejudicéhe proper administration of justice, the

Confidential Settlement Evidence:
(a) Be treated as confidential;

(b) To the extent that such material is held by the Court in paper form, be held with the
Court file in envelopes markédNot t o b e o pw oféhd Coarixocae p t

J u d gralestroyed,

(c) To the extent that such material is held by the Court in electronic form, be kept in a
confidential section of the relevant Court file;

(d) Not be published, made available (whether electronically or otherwisesctrsgd

to any person or entity except:
() The Court;

(i) The applicants in this proceeding NSD1892015 and the applicant in
proceeding NSD1307 of 2015 and their legal representatives; and

(i) The legal representatives of the applicants in the MB proceedings,

such permitted disclosures to be on terms that none of those persons or entities
disclose the Confidential Settlement Evidence or any part of it to any person or

entity other than those listed in this Order.
Pursuant to 83ZF of the Act:

(@ The claim regitered by MBarry Holmes on 1®larch 2020 be deemed to have
been validly registered in accordance with clause 5.3 of the Settlement Scheme and

Mr Holmes be permitted to participate in the Settlement Scheme; and

Ad

by
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15.
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(b) Provided that a claim is registered by Reer Shakes by 18pril 2020, his claim
be deemed to have been validly registered in accordance with clause 5.3 of the

Settlement Scheme and Mr Shakes be permitted to participate in the Settlement
Scheme.

Pursuant to 83ZF of the Act, and notwithstandingrd2r1l3 made on 1Pecember

2019, persons who have, afterM@rch 2020 but on or before Rfarch 2020, registered
claims in accordance with the Settlement Scheme shall be deemed to have validly
registered their claims in accordance with clause 5 of ttikei@ent Scheme and shall be

permitted to participate in the Settlement Scheme.
Pursuant to 83ZF of the Act:

(@) On or before BApril 2020, Volkswagen Group Australia Pty Limited produce
copies of the VW WO Data and Skoda WO Data to Maurice Blackburn;

(b) On orbefore 1April 2020, Audi Australia Pty Limited produce copies of the Audi
WO Data to Maurice Blackburn;

(c) Maurice Blackburn be permitted to use the VW WO Data, Skoda WO Data and
Audi WO Data (together, thBIEVDIS WO Data) for the limited purpose of
verifying whether or not a group member held an interest in an affected vehicle in
accordance with the Settlement Scheme and whether, and if so, when that vehicle

was written off;

(d) Maurice Blackburn keep and store the NEVDIS WO Data in a manner that

preserves itsonfidentiality; and

(e) Maurice Blackburn not disclose the NEVDIS WO Data to any person other than
the following who have provided an undertaking to keep the NEVDIS WO Data

confidential and not use it in a manner that is inconsistent with these Orders:

(i) Officers and employees of Maurice Blackburn who are involved in or

responsible for the conduct of this proceeding;

(i) Officers and employees of any third parties engaged to provide technical or
project support services in relation to the settlement of this priogeed

(i) Counsel retained and appointed to pei

pursuant to clause 8 of the Settlement Scheme; and
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17.

18.

19.

20.

21.

22.
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(iv) Experts engaged by Maurice Blackburn to assist in carrying out any

functions under the Settlement Scheme.
The parties have liloly to apply in the event that further orders are required:

(@) Should it become apparent that, for the reasons set out in paragraph 20 of the non
confidential affidavit of Julian Klaus Schimmel affirmed onN@rch 2020 and
filed in the MB proceedings, centaigroup members were not notified of the
proposed settlement prior to March 2020, for the purpose of seeking orders as
may be appropriate to permit some or all of such persons to participate in the

Settlement Scheme;

(b) Should it become apparent that ach@ents are needed to the Settlement Scheme
for the reasons set out in paragraph 72 of thecoofidential affidavit of Julian
Klaus Schimmel affirmed on 2@arch 2020 and filed in the MB proceedings, for

the purpose of seeking approval of such amendmants;

(c) Should any of the parties or Group Members consider that it is desirable to seek the

assistance of the Court in relation to any matter concerning the Settlement Scheme.

As soon as practicable after completion of the settlement administration, the
Administrator provide a report to the Court as to the completion of the Settlement

Scheme.

The claims for relief made by the applicant in the Interlocutory Application filed by her
on 4November 2016 be dismissed.

The claims for relief made by the applicanttie Interlocutory Application filed by her

on 10December 2019 be dismissed.

Pursuant to 1.32 of theFederal Court Rules 201and s33ZF of the Act, Grosvenor
Litigation Services Pty LtdGrosvenor) be joined to this proceeding as an additional

respondet.

The claims for relief made by Grosvenor in the Interlocutory Application filed by it in

this proceeding on 1ecember 2019 otherwise be dismissed.

The claim by Grosvenor for a Funding Order made orally before the Courthar2b
2020 be dismissed.
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23. Grosvenor 6s -padlicatiorms suppeessionnoaders in respect of particular
evidencetendered before the Court on IZ&rch 2020be reserved into Chambers to be

dealt with on the papers.

AND THE COURT NOTES THAT:

24. In addition to information aledy provided and noting that the parties otherwise have
sought norpublication orders in respect of the Confidential Material and the Confidential
Settlement Evidence as set out proposed Orders 1, 12 and 13 of certain draft Orders
submitted by Maurice Bl&burn to the Court for its consideration at approximately
2.10pm on 2/March 2020:

(@ VolkswagenAG will pay approximately AUD120 million as the total settlement

amount to be made available to eligible group members.

(b) When the settlement has been finalised alhrequisite payments thereunder have
been made, the total of all amounts paid is unlikely to be significantly less than
AUD120 million and may be more than AUD12dillion.

(c) Individual settlement payments will be determined in accordance with the
methalology developed by the applicant and approved by the Court.

(d) The precise amount of each individual payment must await the finalisation of the
assessment of registrations by Maurice Blackburn as the Administrator (which is

ongoing).

(e) The estimated averagsettlement payment for each participating vehicle is
AUDZ2,800.

(H Persons with an interest in different types of vehicles are eligible to receive
different payment amounts, for example, as a result of the type and age of their
vehicle. The range of per veldcpayments is approximately AUD1,589 to
AUDG6,554.

25. Exhibits AGR1 and AGR?2 to the affidavit of Alexandra Gay Rose sworn dvia2dh
2020 and filed in the MB proceedings, which are in the form of Excel files stored on a
USB, are to be retained by the sobed#t for the respondents until the date which is 12
months from the date upon which dismissal of this proceeding takes effect in accordance
with Order11 above.
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26. The tot al amount of the Bannister Law app
Mr RamseyStewart pursuant to and for the purposes of claudesands of the
Settlement Deed to be paid pursuant to Oedey above and Ord&(b) made this day in
proceeding NSD1307 of 2015 is AUD7,800,696.50 inclusive of GST.

27. The names of those Group Membet® have opted out of this proceeding are specified
in the Orders made by the Court oméy 2019.

THE SCHEDULE HEREINBEFORE REFERRED TO

Group Members are those persons (other than those persons who had retained Maurice
Blackburn as their legal represate in proceeding NSD1459 of 2006 NSD1473 of 2015

as atl August 2017, except for those Group Members who had also retained Bannister Law as
their legal representative in this proceeding NSD130®d%2s al August 2017) who:

(@ At any time during theperiod between January 2008 and@fober 2015 inclusive
purchased or leased or otherwise acquired an interest in a Volkswagen or Skoda motor
vehicle fitted with 1.6L or 2.0L EA189 diesel engines, in particular the following models,

and who still had aefgal interest in that vehicle as at3&ptember 2015:

Make Model Year
Volkswagen Passenger Cars Golf 2009 2013
Polo 2009 2014
Jetta 20102015
Passat CC 2008 2012
Volkswagen CC | 2011 2015
Passat 2008 2015
Eos 2008 2014
Tiguan 2008 2015
Skoda Octavia 2009 2013
Yeti 20173 2015
Superb 2009 2015
Volkswagen Commercial Vehicles| Caddy 2010 2015
Amarok 2011 2012

and
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(b) Suffered loss or damage by or resulting from the conduct and contraventions by the
respondent pleaded in the Third Further Amen8étement of Claim filed herein on
18 September 2017.

Note: Entry of orders is dealt with in Rule 39.32 of thederal Court Rules 2011
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ORDERS

NSD 1459 of 201t

BETWEEN: ALISTER DALTON

AND:

JUDGE:

First Applicant

JOANNA DALTON
Second Applicant

VOL KSWAGEN AG
First Respondent

VOLKSWAGEN GROUP AUSTRALIA PTY LIMITED

(ACN 093117876)
Second Respondent

FOSTER J

DATE OF ORDER: 1 APRIL 2020

THE COURT ORDERS THAT:

1. Confidential Material meanghe information and evidence in:

(@)

(b)

(©)

(d)

(€)

(f)

Paragraphs 5 t®7 of the confidential affidavit of Julian Klaus Schimmel affirmed
on 10December 2019 and Annexueto the Deed of Release and Settlement
comprising AnnexurdK-67 to the said affidavit;

Annexure 2to the Deed of Release and Settlement in AnnexureGXK® the

confidential affidait of Julian Klaus Schimmel affirmed on R0arch 2020;

The Settlement Payment Methodologpecified in Annexure JKS59 to the
confidential affidavit of Juliaklaus Schimmelaffirmed on 2QMarch 2020;

The expert report of erenceMichael Potter dated 20 March 2020 including all

appendices;

Confidential exhibit AGR1 to the affidavit of Alexandr&ay Rosesworn on
24 March 2020 and filed herein

Paragraphs 3.2) and (3), 6.1 to 6.25 and Annexudrdo the expd report of Ale
Tomas dated 2March 2020 and the letter of instructibpnm Maurice Blackburn

Pty Ltd Maurice Blackburn) to Mr Tomas;and
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() Theconfidentialaffidavit of Gregory John Williams sworn on 25 March 2020.
Confidential Settlement Evidencemeans:
(@) The confidatial affidavit of JuliarKlaus Schimmelaffirmed on20 March 2020
(b) The confidential opinion of the applicad@ounseldated 24March 2020

VW WO Data means the following information from the National Exchange of Vehicle
and Driver Information SystemNEVDIS) contained in the spreadsheet entitled
SR1727_data.xlsx:

(@ Vehicle Information Number (VIN);
(b) Write-Off Status; and
(c) Write-Off Date.

Skoda WO Data means the following information from NEVDIS contained in the

spreadsheet entitled SR1726_data.xIsx:
(@ VehicleIlnformation Number (VIN);
(b) Write-Off Status; and

(c) Write-Off Date.

Audi WO Data means the following information from NEVDIS contained in the
spreadsheet entitled SR1965.xIsx:

(@ Vehicle Information Number (VIN);
(b) Write-Off Status; and
(c) Write-Off Date.

Pursuant tos33V of the Federal Court of Australia Act 197@Cth) the Act), the

settlement of this proceeding be approupon the terms set out in:

(@ The Deed of Release and Settlemeomprising Annexure JKS68 to the
confidential affidavit of JulianKlaus Schimmé affirmed on 2QMarch 2020
(Settlement Deedt

(b) The Settlement Scheme (versionc@mprisingAnnexure JKS/71 to the affidavit
of JulianKlaus Schimmelaffirmed on 2March 2020and filed hereir{Settlement
Schemeg; and
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(c) The Settlement Payment Methodologgmprising Annexure JKS69 to the
confidential affidavit of Juliaklaus Schimmelaffirmed on20 March 2020.

Pursuant to 83ZF of the Act, thepplicants be authorisedunc pro tuncto enter into

and give effect to the Settlement Deed for and on behalll Group Members (being

those persons who meet the definition of group members as set out in the Second Further
Amended Statement of Claified herein on 1&eptember 2017 [which definition is set

out in the Schedule to these Ordensil who did not dpout ofthis proceeding).

Pursuant to 83ZB(a) of the Act, the persons affected and bound by the settlement are

the parties to the Settlement Deed and Group Members.
Pursuant to 83V(2) ands 33ZF of the Act:

(@) The following paymentbe approved as LebApplicant Reimbursement Payments
(as defined in clause 1.1 of the Settlement Deed) and be paid fiegploadents in

accordance with clause 5.2 of the Settlement Deed:
(i)  Alister Daltoni AUD20,000and
(i)  Joanna Daltoin AUD10,000

(b) The Maurice Blackburn comgment of the A pl i cant s6 Reasonabl
defined in clause 1.1 of the Settlement Ddexhpproved in the amount verified as
reasonablen respect of the period up to and includingF2®ruary 2020n the
report of lan Ramse$tewartdated 2March 2@0 and filed herein and be paid by
the respondents in accordance with clduseof the Settlement Deed

Pursuant to 83ZF of the Act, Maurice Blackbuime appointed as the Administrator of

the Settlement Scheme.
The proceedinpedismissed:
(& With no orcer as to costs and with all previous costs orders vacated;

(b) Wit hout prejudice to partiesd or the Ad
the purpose of seeking orders consequential to the Settlement Deed and/or the
Settlement Scheme, and thisend pursuant ta 9.05 of theFederal Court Rules
2011 the Administratorbe joined as a party tohis proceeding for the limited

purpose of exercising such libergnd
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(c) With the dismissal of the proceeding to take effect upon completion of the

administation of the settlement.

Pursuant tes 37AF ands 37AG(1)(a) of the Actuntil further orderon the ground that
the order is necessary to prevent prejudice to the proper administration of justice, the

Confidential Settlement Evidence:
(@) Be treated as confential;

(b) To the extent that such material is held by the Court in paper form, be hettevith
Court file in envelopes markédNot t o be opened except

J u d gradestroyed

(c) To the extent that such material is held by the Cowetaatronic form, be kept in a
confidential section of the relevant Court file;

(d) Not bepublished, made available (whether electronically or otherwis#iydopsed

to any person or entity except:
() The Court;

(i)  The applicants inthis proceeding NSD1458f 2015 and the applicants in
proceedingsNSD1472 of 2015 and NSD1473f 2015 and their legal

representatives; and

(i) The legal representatives of thaplicants in proceedings NSD136%2015
and NSD130®&f 2015

such permitted disclosures to be on terms thaeraf those persons or entities
disclose the Confidential Settlement Evidence or any part of it to any person or

entity other than those listed in tidsder.

Pursuant t& 37AF ands37AG(1)(a) of the Act, on the ground that the order is necessary
to prewent prejudice to the proper administration of justiop, to and including
31 December 2021he Confidential Material

(@) Be treated as confidential,

(b) To the extent that such material is held by the Court in paper form be heltievith
Courtfile in envelopgmarkedi Not t o be opened except

J u d graleéstroyed

by

by
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(c) To the extent that such material is held by the Court in electronic form, be kept in a

confidential section of the relevant Court file;

(d) Not bepublished, made available (vther electronically or otherwise) disclosed
(by publication or otherwise) to any other person than:

() The Court;

(i)  The applicants inthis proceeding NSD1458f 2015 and the applicants in
proceedingsNSD1472 of 2015 and NSD1473f 2015 and their legal
representatives

(i) Theapplicants and thiegal representatives of tlapplicants in proceedings
NSD13070f 2015 and NSD1308f 2015;

(iv) The respondents in proceedings NSD14&0 2015, NSD1472of 2015,
NSD14730f 2015, NSD1300f 2015 and NSD1308f 2015 and theilegal

representatives;
(v) Grosvenor Litigation Services Pty Ltd and its legal representatives; and

(vi) Nicholas Owens SC and Robert Yezerski in their capacity as independent
contradictors appointed by the Court pursuantCier 10 made on
12 December 2019.

14. Pursuant t® 33ZF of the Act:

15.

(@ The claim regtered by MiBarry Holmes on 1®larch 2020 be deemed to have
beenvalidly registered in accordance with clause 3.8e Settlement Scheme and
Mr Holmesbe permitted to participate in the Settlement Schamk;

(b) Provided that claim is rgistered by MiPeter Shakes by ¥goril 2020, his claim
be deemed to have beealidly registered in accordance with clause 5.3 of the
Settlement Scheme and Mr Shakes be permitted to participate in the Settlement

Scheme.

Pursant tos33ZF d the Act, and notwithstanding Ordé8 made on 1Pecember

2019, persons who have, afteri@rch 2020 but on or before Rearch 2020, registered
claims in accordance with the Settlement Scheme shall be deemed toadlidiye
registered the claims in accordance with clause 5 of the Settlement Scheme and shall be

permitted to participate in the Settlement Scheme.
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16. Pursuant to 83ZF of the Act:

17.

18.

(@)

(b)

(©

(d)

(€)

On or before RApril 2020, Volkswagen Group Australia Pty Limited produce
copies of the VW WO Datand Skoda WO Data to Mece Blackburn

On or before BApril 2020, Audi Australia Pty Limited produce copies of the Audi
WO Data to Marice Blackburn

Maurice Blackburn be permitted to use the VW WO Data, Skoda WO Data and
Audi WO Data (together, thBIEVDIS WO Data) for the limited purpose of
verifying whether or not a group member held an interest in an affected vehicle in
accordance with th8ettlementScheme and whether, and if so, when that vehicle

was written off;

Maurice Blackburn keep and store thNEVDIS WO Data in a manner that
preserves its confidentialitgnd

Maurice Blackburn not disclose the NEVDIS WO Data to any person other than
the following who have provided an undertaking to keep the NEVDIS WO Data
confidential and not use it in a mantigat is inconsistent with these Orders:

(i) Officers and employees of Maurice Blackburn who are involved in or

responsible for the conduct of this proceeding;

(i)  Officers and employees of any third parties engaged to provide technical or

project support serviedn relation to the settlement of this proceeding;

(i) Counsel retained and appointed to

pursuant to clause 8 of the Settlement Scheme; and

(iv) Experts engaged by Maurice Blackburn to assist in carrying out any

functions undethe Settlement Scheme.

As soon as practicable after completion of the settlement administration, the

Administrator provide a report to the Court as to the completion of the Settlement

Scheme.

The claims for relief made by Richard Cantor, the applicaproceeding NSD1307 of

2015, in the Interlocutory Application filed by him in this proceeding oMagh 2020

be dismissed.

pel
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19. The claims for relief made by Josefina Tolentino, the applicant in proceeding NSD1308

20.

of 2015, in the Interlocutory Applicationldéd by her in this proceeding on REarch
2020 be dismissed.

The parties have liberty to apply in the event that further orders are required:

(@)

(b)

(©

Should it become apparent that, for the reasons set out in paragraph 20 of the non
confidential affidavit of Julin Klaus Schimmel affirmed on 20March 2020,

certain group members were not notified of the proposed settlement prior to
10March 2020, for the purpose of seeksuchorders as may be appropriate to
permit some or all of such persons to participate irstttdement Scheme;

Should it become apparent that amendments are needed to the Settlement Scheme
for the reasons set out in paragraph 72 of thecoofidential affidavit of Julian

Klaus Schimmelaffirmed on 2March 2020, for the purpose of seeking appt

of such amendmenter

Should any of the parties or Group Members consider that it is desirable to seek the

assistance of the Court in relation to any matter concerning the Settlement Scheme.

AND THE COURT NOTES THAT:

21.

In addition to information alr@ly provided and noting that the parties othentiage

soughtnon-publication orders in respect of the Confidential Materialtae€onfidential

Settlement Evidence as set qubposedOrders 1, 12 and 13 afertain draft @ders

submitted by Maurice Blatkirn to the Court for its consideration at approximately
2.10pm on 2/March 2020

(@)

(b)

(©

(d)

VolkswagenAG will pay approximately AUD120 million as the total settlement
amount to be made available to eligible group members.

When the settlement has been finalised @hdequisite payments thereunder have
been made, the total of all amounts paid is unlikely to be significantly less than
AUD120 million and may be more than AUD12dlllion.

Individual settlement payments will be determined in accordance with the

methodlogy developed by th@plicants and approved by the Court.

The preciseamount of each individual payment must awaitfthalisation of the
assessment of registrationg Maurice Blackburn athe Administrator (which is

ongoing).
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(e) The estimated averagsettlement payment for each participating vehicle is
AUD2,800.

(H Persons with an interest in different types of vehicles are eligible to receive
different payment amounts, for example, as a result of the type and age of their
vehicle. The range of per veldcpaymentsis approximately AUD1,589 to
AUDG6,554.

Exhibits AGR1 and AGR2 to the affidavit of Alexandéay Rosesworn on 24March
2020 and filed herejnwhich are in the form of Excel filestoredon a USB, are to be
retained by the solicitors for the pemdents until the date which is 12 months from the
date upon which dismissal of this proceeding takes effect in accordance witHLOrder

above.

The tot al amount of the Maurice Bl ackburn
by Mr RamseyStewart pwsuant to and for the purposes of clausésand 5 of the
Settlement Deed to be paid pursuant to O8diey above and Order 9(b) made this day in

each of proceedings NSI72 of 2015 and NSD473 of 2015 is AUD43,296,810.22

inclusive of GST.

The names ahose Group Members who have opted out of this proceeding are specified
in the Orders made by the Cban 6May 2019.

THE SCHEDULE HEREINBEFORE REFERRED TO

The Group Memberare the applicants and all other persons who:

(@ Prior to 30ctober 2015, acquiregh interest in an affected VW diesel vehicle (as
defined in paragraph 35 of the Second Further Amended Statement of Claim filed
herein on 1&eptember 2017xnd

(b) Still had an interest in that vehicle as &&ober 2015,
but not including:

(c) The respondds, or any wholly or partly owned subsidiary of either of the

respondents;
(d) Any Volkswagen authorised dealer;

(e) Any Judge of the Federal Court of Australia; or
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(H Any group member in proceeding N3B08 of 2015 the VW-Skoda BL
Proceeding who has retained Barster Law as its legal representative in the VW
Skoda BL Proceeding as atAligust 2017, except for those group members who
have also retained Maurice Blackburn as its legal representative in proceeding
NSD 1459 of 2015 or proceeding NSI473 of 2015 as dtAugust 2017.

Note: Entry of orders is dealt with in Rule 39.32 of ffederal Court Rules 2011
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ORDERS

NSD 1472 of 201t

BETWEEN: ROBYN TANYA RICHARDSON

AND:

JUDGE:

Applicant

AUDI AG
First Respondent

AUDI AUSTRALIA PTY LIMITED (ACN 077092776)
Secad Respondent

VOLKSWAGEN AG
Third Respondent

FOSTER J

DATE OF ORDER: 1 APRIL 2020

THE COURT ORDERS THAT:

1. Confidential Material means the information and evidence in:

(@)

(b)

(©)

(d)

(€)

(f)

(9)

Paragraphs 5 to 27 of the confidential affidavit of Julian Klaus Schiraffirened
on 10December 2019 and Annexueto the Deed of Release and Settlement
comprising AnnexurdK-67 to the said affidavit;

Annexure 2 to the Deed of Release and Settlement in Annexur®8Jks the
confidential affidavit of Julian Klaus Schimmeffirmed on 2March 2020;

The Settlement Payment Methodology specified in Annexure-6¥K$o the
confidential affidavit of Julian Klaus Schimmel affirmed on\2@rch 2020;

The expert report of Terence Michael Potter dated 20 March 2020 including all
appendices;
Confidential exhibit AGRL to the affidavit of Alexandra Gay Rose sworn on

24 March 2020 and filed herein;

Paragraphs 3.1(2) and (3), 6.1 to 6.25 and AnneXucethe expd report of Abe
Tomas dated 2March 2020 and the letter of instructiom Maurice Blackburn
Pty Ltd Maurice Blackburn) to Mr Tomas; and

The confidential affidavit of Gregory John Williams sworn on 25 March 2020.
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Confidential Settlement Evidencameans:
(@ The confidential affidavit of Julian Klaus Schimmel affirmed orivedrch 2020.
() The confidenti al opini onMadh22lhe applicar

VW WO Data means the following information from the National Exchange of Vehicle
and Driver Information SystemNEVDIS) contained in the spreadsheet entitled
SR1727_datalsx:

(@ Vehicle Information Number (VIN);
(b)  Write-Off Status; and
(c) Write-Off Date.

Skoda WO Data means the following information from NEVDIS contained in the

spreadsheet entitled SR1726_data.xIsx:
(@) Vehicle Information Number (VIN);
(b) Write-Off Status; and

(c) Write-Off Date.

Audi WO Data means the following information from NEVDIS contained in the
spreadsheet entitled SR1965.xIsx:

(@ Vehicle Information Number (VIN);
(b) Write-Off Status; and
(c) Write-Off Date.

Pursuant to 83V of the Federal Court of Australia Act 197@Cth) (the Act), the

settlement of this proceeding be approved upon the terms set out in:

(@ The Deed of Release and Settlement comprising Annexure63K® the
confidential affidavit of Julian Klaus Schimmel affirmed on N@rch 2020
(Settlement Deedt

(b) The Setement Scheme (version 2) comprising Annexure-JKSo the affidavit
of Julian Klaus Schimmel affirmed on Barch 2020 and filed hereilséttliement
Schemeg; and



10.

11.

- XXIX -

(c) The Settlement Payment Methodology comprising Annexure-63K$o the

confidential affidavit ®Julian Klaus Schimmel affirmed on R0arch 2020.

Pursuant to 83ZF of the Act, the applicant be authorisednc pro tuncto enter into

and give effect to the Settlement Deed for and on behalf of all Group Members (being
those persons who meet theidigibn of group members as set out in the Second Further
Amended Statement of Claim filed herein onSEptember 2017 [which definition is set

out in the Schedule to these Orders] and who did not opt out of this proceeding).

Pursuant to 83ZB(a) of theAct, the persons affected and bound by the settlement are

the parties to the Settlement Deed and Group Members.
Pursuant to 83V(2) and 83ZF of the Act:

(@ The following payments be approved as Lead Applicant Reimbursement Payments
(as defined in clausk1 of the Settlement Deed) and be paid by the respondents in

accordance with clause 5.2 of the Settlement Deed:
() Robyn Tanya RichardsanAUD20,000 and
(i)  William Mcintyrei AUDZ20,000.

() The Maurice Blackburn component of t
defined in clause 1.1 of the Settlement Deed) be approved in the amount verified as
reasonable in respect of the period up to and includirigeBeuary 2020 in the
report of lan Ramse@tewart dated 2March 2020 and filed herein and be paid by
the respodents in accordance with clausé of the Settlement Deed.

Pursuant to 83ZF of the Act, Maurice Blackburn be appointed as the Administrator of

the Settlement Scheme.
The proceeding be dismissed:
(& With no order as to costs and with all previous costsrsrvacated;

(b) Wit hout prejudice to partiesd or the
the purpose of seeking orders consequential to the Settlement Deed and/or the
Settlement Scheme, and, to this end, pursuar®.@brof theFederal CourtRules
2011 the Administrator be joined as a party to this proceeding for the limited

purpose of exercising such liberty; and

he

Ad
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(c) With the dismissal of the proceeding to take effect upon completion of the

administration of the settlement.

Pursuant to 87AF and s37AG(1)(a) of the Act, until further order, on the ground that
the order is necessary to prevent prejudice to the proper administration of justice, the

Confidential Settlement Evidence:
(@) Be treated as confidential;

(b) To the extent that such materiahigld by the Court in paper form, be held with the
Court file in envelopes markédNot t o be opened except by

J u d graléstroyed,

(c) To the extent that such material is held by the Court in electronic form, be kept in a

confidentialsection of the relevant Court file;

(d) Not be published, made available (whether electronically or otherwise) or disclosed

to any person or entity except:
() The Court;

(i) The applicant in this proceeding NSD1472 of 2015 and the applicants in
proceedings NSD1458f 2015 and NSD1473 of 2015 and their legal

representatives; and

(i) The legal representatives of the applicants in proceedings NSD1307 of 2015
and NSD1308 of 2015

such permitted disclosures to be on terms that none of those persons or entities
disclose theConfidential Settlement Evidence or any part of it to any person or

entity other than those listed in this Order.

Pursuant to 87AF and 87AG(1)(a) of the Act, on the ground that the order is necessary
to prevent prejudice to the proper administrationjustice, up to and including
31 December 2021, the Confidential Material:

(@) Be treated as confidential,

(b) To the extent that such material is held by the Court in paper form, be held with
the Court file in envelopes markBdN ot t o be opeofthelCoertx c e pt
or a Ordestopyged,
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To the extent that such material is held by the Court in electronic form, be kept in a

confidential section of the relevant Court file;

Not be published, made available (whether electronically or otherwise) oisdclo

to any other person than:

(i)
(ii)

(i)

(iv)

v)
(Vi)

The Court;

The applicant in this proceeding NSD1472 of 2015 and the applicants in
proceedings NSD1459 of 2015 and NSD1473 of 2015 and their legal

representatives;

The applicants and the legal representatives of the apglicaproceedings
NSD1307 of 2015 and NSD1308 of 2015;

The respondents in proceedings NSD1459 of 2015, NSD1472 of 2015,
NSD1473 of 2015, NSD1307 of 2015 and NSD1308 of 2015 and their legal

representatives;
Grosvenor Litigation Services Pty Ltd and itgderepresentatives; and

Nicholas Owens SC and Robert Yezerski in their capacity as independent
contradictors appointed by the Court pursuant to Order 10 made on
12 December 2019.

14. Pursuant to 83ZF of the Act:

15.

(@)

(b)

The claim registered by MBarry Holmes oril2 March 2020 be deemed to have

been validly registered in accordance with clause 5.3 of the Settlement Scheme and

Mr Holmes be permitted to participate in the Settlement Scheme; and

Provided that a claim is registered by Rater Shakes by ¥goril 2020, his claim

be deemed to have been validly registered in accordance with clause 5.3 of the

Settlement Scheme and Mr Shakes be permitted to participate in the Settlement

Scheme.

Pursuant to 83ZF of the Act, and notwithstanding Ord& made on 1Pecember
2019, persons who have, afterM@rch 2020 but on or before Rarch 2020, registered

claims in accordance with the Settlement Scheme shall be deemed to have validly

registered their claims in accordance with clause 5 of the Settlement Scheme arel shall b

permitted to participate in the Settlement Scheme.
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16. Pursuant to 83ZF of the Act:

17.

18.

(@ On or before April 2020, Volkswagen Group Australia Pty Limited produce
copies of the VW WO Data and Skoda WO Data to Maurice Blackburn;

(b) On or before April 2020, AudiAustralia Pty Limited produce copies of the Audi
WO Data to Maurice Blackburn;

(c) Maurice Blackburn be permitted to use the VW WO Data, Skoda WO Data and
Audi WO Data (together, thBIEVDIS WO Data) for the limited purpose of
verifying whether or not a groupember held an interest in an affected vehicle in
accordance with the Settlement Scheme and whether, and if so, when that vehicle

was written off;

(d) Maurice Blackburn keep and store the NEVDIS WO Data in a manner that
preserves its confidentiality; and

(e) Maurice Blackburn not disclose the NEVDIS WO Data to any person other than
the following who have provided an undertaking to keep the NEVDIS WO Data
confidential and not use it in a manner that is inconsistent with these Orders:

(i) Officers and employees of MaueicBlackburn who are involved in or

responsible for the conduct of this proceeding;

(i)  Officers and employees of any third parties engaged to provide technical or

project support services in relation to the settlement of this proceeding;

(i) Counsel retained angppgpoi nted to perform the rol

pursuant to clause 8 of the Settlement Scheme; and

(iv) Experts engaged by Maurice Blackburn to assist in carrying out any

functions under the Settlement Scheme.

As soon as practicable after completion of thettlement administration, the
Administrator provide a report to the Court as to the completion of the Settlement

Scheme.

The claims for relief made by Richard Cantor, the applicant in proceeding NSD1307 of
2015, in the Interlocutory Application filed byrhiin this proceeding on 28arch 2020

be dismissed.



19.

20.

- Xxxiii -

The claims for relief made by Josefina Tolentino, the applicant in proceeding NSD1308
of 2015, in the Interlocutory Application filed by her in this proceeding oMa&h
2020 be dismissed.

The partiehave liberty to apply in the event that further orders are required:

(@ Should it become apparent that, for the reasons set out in paragraph 20 of the non
confidential affidavit of Julian Klaus Schimmel affirmed on Mérch 2020,
certain group members were tnootified of the proposed settlement prior to
10March 2020, for the purpose of seeking such orders as may be appropriate to

permit some or all of such persons to participate in the Settlement Scheme;

(b) Should it become apparent that amendments are neetleel Settlement Scheme
for the reasons set out in paragraph 72 of thecoofidential affidavit of Julian
Klaus Schimmel affirmed on 2@arch 2020, for the purpose of seeking approval

of such amendments; or

(c) Should any of the parties or Group Memberssaier that it is desirable to seek the
assistance of the Court in relation to any matter concerning the Settlement Scheme.

AND THE COURT NOTES THAT:

21.

In addition to information already provided and noting that the parties otherwise have
sought norpublicaton orders in respect of the Confidential Material and the Confidential
Settlement Evidence as set out proposed Orders 1, 12 and 13 of certain draft Orders
submitted by Maurice Blackburn to the Court for its consideration at approximately
2.10pm on 2March 2020:

(@ VolkswagenAG will pay approximately AUD120 million as the total settlement
amount to be made available to eligible group members.

(b) When the settlement has been finalised and all requisite payments thereunder have
been made, the total of all amasimgaid is unlikely to be significantly less than
AUD120million and may be more than AUD1Z2dillion.

(c) Individual settlement payments will be determined in accordance with the
methodology developed by the applicant and approved by the Court.
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(d) The preciseamount of each individual payment must await the finalisation of the
assessment of registrations by Maurice Blackburn as the Administrator (which is

ongoing).

(e) The estimated average settlement payment for each participating vehicle is
AUD2,800.

(H Persons withan interest in different types of vehicles are eligible to receive
different payment amounts, for example, as a result of the type and age of their
vehicle. The range of per vehicle payments is approximately AUD1,589 to
AUDG6,554.

Exhibits AGR1 and AGR2ctthe affidavit of Alexandra Gay Rose sworn onN2arch

2020 and filed herein, which are in the form of Excel files stored on a USB, are to be
retained by the solicitors for the respondents until the date which is 12 months from the
date upon which dismiakof this proceeding takes effect in accordance with Qriler

above.

The tot al amount of the Maurice Bl ackburn
by Mr RamseyStewart pursuant to and for the purposes of clalideand 5 of the
Settlement Deetb be paid pursuant to Ordefb) above and Order 9(b) made this day in

each of proceedings NSI259 of 2015 and NSID473 of 2015 is AUD43,296,810.22

inclusive of GST.

The names of those Group Members who have opted out of this proceeding are specified
in the Orders made byeahCourt on May 2019.

THE SCHEDULE HEREINBEFORE REFERRED TO

The Group Members are the applicant and all other persons who:

(@) Prior to 30ctober 2015, acquired an interest in an affected Audi diesel vehicle (as
defined in paragraph 3& the Second Further Amended Statement of Claim filed
herein on 1&eptember 2017); and

(b) Still had an interest in that vehicle as &&ober 2015,
but not including:

(c) The respondents, or any wholly or partly owned subsidiaryarof of the

respondents;
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(d) Any Audi or Volkswagen authorised dealer;
(e) Any Judge of the Federal Court of Australia; or

(H  Any group member in proceeding N3B07 of 2015the Audi BL Proceeding)
who has retained Bannister Law as its legal representative in the Audi BL
Proceeding as atAugust 2017, except for those group members who have also
retained Maurice Blackburn as its legal representative in proceedind.{N&Dof
2015 as at August 2017.

Note: Entry of orders is dealt with in Rule 39.32 of thederal Court Rules 2011
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ORDERS

NSD 1473 of 201t

BETWEEN: STEVEN ROE

AND:

JUDGE:
DATE OF ORDER: 1 APRIL 2020

Applicant

SKODA AUTO A.S.
First Respondent

VOLKSWAGEN GROUP AUSTRALIA PTY LIMITED
(ACN 093117876)
Second Respondent

VOLKSWAGEN AG
Third Respondent

FOSTER J

THE COURT ORDERS THAT:

1.

Confidential Material means the information and evidence in:

(@)

(b)

(©

(d)

(€)

(f)

Paragraphs 5 to 27 of the confidential affidavit of Julian Klaus Schimmel affirmed
on 10December 2019 and Annexuteto the Deed of Release and Settlement

comprising AnexureJK-67 to the said affidavit;

Annexure 2 to the Deed of Release and Settlement in Annexur®8Jk® the

confidential affidavit of Julian Klaus Schimmel affirmed on\N2&@rch 2020;

The Settlement Payment Methodology specified in Annexure-6¥K$o the

confidential affidavit of Julian Klaus Schimmel affirmed on\2@rch 2020;

The expert report of Terenddichael Potter dated 2@arch 2020 including all

appendices;

Confidential exhibit AGRL to the affidavit of Alexandra Gay Rose sworn on
24 March 20D and filed herein;

Paragraphs 3.1(2) and (3), 6.1 to 6.25 and Annexuecethe exp# report of Abe
Tomas dated 2March 2020 and the letter of instruction from Maurice Blackburn
Pty Ltd (Maurice Blackburn) to Mr Tomas; and
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(g) The confidential affidavit bGregory John Williams sworn on 25 March 2020.
Confidential Settlement Evidencemeans:
(@) The confidential affidavit of Julian Klaus Schimmel affirmed oriviiich 2020.
() The confidenti al opi ni onMadh22lhe applicar

VW WO Data means the following information from the National Exchange of Vehicle
and Driver Information SystemNEVDIS) contained in the spreadsheet entitled
SR1727_data.xlsx:

(@ Vehicle Information Number (VIN);
(b) Write-Off Status; and
(c) Write-Off Date.

Skoda WO Data meansthe following information from NEVDIS contained in the
spreadsheet entitled SR1726_data.xIsx:

(@ Vehicle Information Number (VIN);
(b) Write-Off Status; and
(c) Write-Off Date.

Audi WO Data means the following information from NEVDIS contained in the
spreadsheet atied SR1965.xIsx:

(@ Vehicle Information Number (VIN);
(b) Write-Off Status; and
(c) Write-Off Date.

Pursuant to 83V of the Federal Court of Australia Act 197@Cth) the Act), the

settlement of this proceeding be approved upon the terms set out in:

(@ The Deed of Rlease and Settlement comprising Annexure -68Sto the
confidential affidavit of Julian Klaus Schimmel affirmed on Nérch 2020
(Settlement Deedt

(b) The Settlement Scheme (version 2) comprising Annexure7JKi® the affidavit
of Julian Klaus Schimmel affned on 2March 2020 and filed hereiséttliement
Schemg; and
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(c) The Settlement Payment Methodology comprising Annexure-63K$o the

confidential affidavit of Julian Klaus Schimmel affirmed on\N2@rch 2020.

Pursuant to 83ZF of the Act, the applicanebauthorisednunc pro tuncto enter into

and give effect to the Settlement Deed for and on behalf of all Group Members (being
those persons who meet the definition of group members as set out in the Second Further
Amended Statement of Claim filed hereim 18September 2017 [which definition is set

out in the Schedule to these Orders] and who did not opt out of this proceeding).

Pursuant to 83ZB(a) of the Act, the persons affected and bound by the settlement are
the parties to the Settlement Deed amndup Members.

Pursuant to 83V(2) and 83ZF of the Act:

(& The payment to Steven Roe of AUD20,000 be approved as a Lead Applicant
Reimbursement Payment (as defined in clause 1.1 of the Settlement Deed) and be

paid by the respondents in accordance withseeb.2 of the Settlement Deed.

() The Maurice Blackburn component of t
defined in clause 1.1 of the Settlement Deed) be approved in the amount verified as
reasonable in respect of the period up to and includingeBfuay 2020 in the
report of lan Ramse@tewart dated 2March 2020 and filed herein and be paid by

the respondents in accordance with clduseof the Settlement Deed.

Pursuant to 83ZF of the Act, Maurice Blackburn be appointed as the Administrator of
the Sttlement Scheme.

The proceeding be dismissed:
(@ With no order as to costs and with all previous costs orders vacated;

(b) Without prejudice to partiesd or the
the purpose of seeking orders consequential taS#tdement Deed and/or the
Settlement Scheme, and, to this end, pursuar®.@@brof theFederal Court Rules
2011 the Administrator be joined as a party to this proceeding for the limited

purpose of exercising such liberty; and

(c) With the dismissal of theroceeding to take effect upon completion of the

administration of the settlement.

he

Ad
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Pursuant to 87AF and 87AG(1)(a) of the Act, until further order, on the ground that
the order is necessary to prevent prejudice to the proper administration of jhstice,

Confidential Settlement Evidence:
(@) Be treated as confidential,

(b) To the extent that such material is held by the Court in paper form, be held with the
Court file in envelopes markédNot t o be opened except by

J u d graleéstroyep

(c) To the extent that such material is held by the Court in electronic form, be kept in a

confidential section of the relevant Court file;

(d) Not be published, made available (whether electronically or otherwise) or disclosed

to any person or entity except:
() The Court;

(i) The applicant in this proceeding NSD1473 of 2015 and the applicants in
proceedings NSD1459 of 2015 and NSD1472 of 2015 and their legal

representatives; and

(i) The legal representatives of the applicants in proceedings NSD1307 of 2015
and NSD130®&f 2015

such permitted disclosures to be on terms that none of those persons or entities
disclose the Confidential Settlement Evidence or any part of it to any person or
entity other than those listed in this Order.

Pursuant to 87AF and 87AG(1)(a) ofthe Act, on the ground that the order is necessary
to prevent prejudice to the proper administration of justice, up to and including
31 December 2021, the Confidential Material:

(@) Be treated as confidential;

(b) To the extent that it is held by the Court in @aform, be held with the Court file
inenvelopesmarkeiiNot t o be opened exceptorby | ea

destroyed;

(c) To the extent that such material is held by the Court in electronic form, be kept in a

confidential section of the relevanb@t file;
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Not be published, made available (whether electronically or otherwise) or disclosed

to any other person than:

(i)
(ii)

(i)

(iv)

v)
(vi)

The Court;

The applicant in this proceeding NSD1473 of 2015 and the applicants in
proceedings NSD1459 of 2015 and NSD1472 of 2018 their legal

representatives;

The applicants and the legal representatives of the applicants in proceedings
NSD1307 of 2015 and NSD1308 of 2015;

The respondents in proceedings NSD1459 of 2015, NSD1472 of 2015,
NSD1473 of 2015, NSD1307 of 2015 and NS89 2015 and their legal

representatives;
Grosvenor Litigation Services Pty Ltd and its legal representatives; and

Nicholas Owens SC and Robert Yezerski in their capacity as independent
contradictors appointed by the Court pursuant to Order 10 made on
12 December 2019.

14. Pursuant to 83ZF of the Act:

15.

(@)

(b)

The claim registered by MBarry Holmes on 1®1arch 2020 be deemed to have

been validly registered in accordance with clause 5.3 of the Settlement Scheme and

Mr Holmes be permitted to participate in theti8atent Scheme; and

Provided that a claim is registered by Reter Shakes by ¥oril 2020, his claim

be deemed to have been validly registered in accordance with clause 5.3 of the

Settlement Scheme and Mr Shakes be permitted to participate in the &dttlem

Scheme.

Pursuant to 83ZF of the Act, and notwithstanding Ord& made on 1Pecember
2019, persons who have, afterM@rch 2020 but on or before Rarch 2020, registered

claims in accordance with the Settlement Scheme shall be deemed to hdlye vali

registered their claims in accordance with clause 5 of the Settlement Scheme and shall be

permitted to participate in the Settlement Scheme.

16. Pursuant to 83ZF of the Act:
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(@)

(b)

(©

(d)

(€)

-xli -

On or before RApril 2020, Volkswagen Group Australia Pty Limited produce
copiesof the VW WO Data and Skoda WO Data to Maurice Blackburn;

On or before April 2020, Audi Australia Pty Limited produce copies of the Audi
WO Data to Maurice Blackburn;

Maurice Blackburn be permitted to use the VW WO Data, Skoda WO Data and
Audi WO Data (together, theNEVDIS WO Data) for the limited purpose of
verifying whether or not a group member held an interest in an affected vehicle in
accordance with the Settlement Scheme and whether, and if so, when that vehicle

was written off;

Maurice Blackburnkeep and store the NEVDIS WO Data in a manner that
preserves its confidentiality; and

Maurice Blackburn not disclose the NEVDIS WO Data to any person other than
the following who have provided an undertaking to keep the NEVDIS WO Data

confidential and natise it in a manner that is inconsistent with these Orders:

(i) Officers and employees of Maurice Blackburn who are involved in or
responsible for the conduct of this proceeding;

(i)  Officers and employees of any third parties engaged to provide technical or

project support services in relation to the settlement of this proceeding;

(i) Counsel retained and appointed to pei
pursuant to clause 8 of the Settlement Scheme; and

(iv) Experts engaged by Maurice Blackburn to assist in carrying aoyt

functions under the Settlement Scheme.

As soon as practicable after completion of the settlement administration, the

Administrator provide a report to the Court as to the completion of the Settlement

Scheme.

The claims for relief made by Richard Cantitve applicant in proceeding NSD1307 of

2015, in the Interlocutory Application filed by him in this proceeding oMagh 2020

be dismissed.
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The claims for relief made by Josefina Tolentino, the applicant in proceeding NSD1308
of 2015, in the Interlocoty Application filed by her in this proceeding on Karch
2020 be dismissed.

The parties have liberty to apply in the event that further orders are required:

(@ Should it become apparent that, for the reasons set out in paragraph 20 of the non
confidential affidavit of Julian Klaus Schimmel affirmed on Rarch 2020,
certain group members were not notified of the proposed settlement prior to
10March 2020, for the purpose of seeking such orders as may be appropriate to

permit some or all of such persongtuticipate in the Settlement Scheme;

(b) Should it become apparent that amendments are needed to the Settlement Scheme
for the reasons set out in paragraph 72 of thecoofidential affidavit of Julian
Klaus Schimmel affirmed on 2@arch 2020, for the purpe of seeking approval

of such amendments; or

(c) Should any of the parties or Group Members consider that it is desirable to seek the

assistance of the Court in relation to any matter concerning the Settlement Scheme.

AND THE COURT NOTES THAT:

21.

In addition toinformation already provided and noting that the parties otherwise have
sought norpublication orders in respect of the Confidential Material and the Confidential
Settlement Evidence as set out proposed Orders 1, 12 and 13 of certain draft Orders
submittel by Maurice Blackburn to the Court for its consideration at approximately
2.10pm on 2/March 2020:

(@ VolkswagenAG will pay approximately AUD120 million as the total settlement
amount to be made available to eligible group members.

(b) When the settlement hagen finalised and all requisite payments thereunder have
been made, the total of all amounts paid is unlikely to be significantly less than
AUD120million and may be more than AUD1Z2dillion.

(c) Individual settlement payments will be determined in accaelawith the
methodology developed by the applicant and approved by the Court.
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(d) The precise amount of each individual payment must await the finalisation of the

assessment of registrations by Maurice Blackburn as the Administrator (which is

ongoing).

(e) The estimated average settlement payment for each participating vehicle is
AUD2,800.

(H Persons with an interest in different types of vehicles are eligible to receive
different payment amounts, for example, as a result of the type and age of their
vehicle. The ange of per vehicle payments is approximately AUD1,589 to
AUDG6,554.

Exhibits AGR1 and AGR2 to the affidavit of Alexandra Gay Rose sworn dvia2dh

2020 and filed herein, which are in the form of Excel files stored on a USB, are to be
retained by the soilitors for the respondents until the date which is 12 months from the
date upon which dismissal of this proceeding takes effect in accordance witHLOrder

above.

The tot al amount of the Maurice Bl ackburn
by Mr RamseyStewart pursuant to and for the purposes of clalideand 5 of the
Settlement Deed to be paid pursuant to O8dey above and Order 9(b) made this day in

each of proceedings NSI259 of 2015 and NSID472 of 2015 is AUD43,296,810.22

inclusive of GoT.

The names of those Group Members who have opted out of this proceeding are specified
in the Orders made by the Coart 6May 2019.

THE SCHEDULE HEREINBEFORE REFERRED TO

The Group Members are the applicant and all other persons who:

(@) Prior to 30ctobe 2015, acquired an interest in an affected Skoda diesel vehicle (as
defined in paragraph 38 of the Second Further Amended Statement of Claim filed
herein on 1&eptember 2017); and

(b) Still had an interest in that vehicle as &&ober 2015,
but not inclwing:

(c) The respondents, or any wholly or partly owned subsidiary of either of the

respondents;
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(d) Any Skoda or Volkswagen authorised dealer;
(e) Any Judge of the Federal Court of Australia; or

(H Any group member in proceeding N3B08 of 2015 (theVW-Skoda BL
Procealing) who has retained Bannister Law as its legal representative in the VW
Skoda BL Proceeding as atAligust 2017, except for those group members who
have also retained Maurice Blackburn as its legal representative in proceeding
NSD 1459 of 2015 or NS473 of 2015 as at August 2017.

Note: Entry of orders is dealt with in Rule 39.32 of thederal Court Rules 2011
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INTRODUCTION

On 1April 2020, | made ordergnders 33V of theFederal Court of Australia Act 197&th)

(the FCA Act) approving the settlement of the five class actions brought against Volkswagen
Aktiengesellschaft \WAG) and a number ofits subsidiaries on behalf of Australian
consumers who had purchased Volkswagen, Audi and Skoda diesal vehicles inthe
period 20082015 which had been fitted with a prohibiteéefeat device This massive fraud

on consumersaround the worldperpetrated by VWAG and its subsidiaries has become
known asii d i e s eof fgtaht eegi¥al\emissionssc a n doai toh e VvV Wemigdionsb a |
i s s.uretliese Reasons for Judgment, | shall refer tofthatlasiit he emi ssi ons
Approximately 10.7million to 11.5million motor vehiclesworldwide were affected by the
emissions scandahcluding almost 100,000 vehicles soldAnstralia. Under the settlement,

in the events which have happened, VWAGd the other respondents in the class actions
will be obligedto payto the affectedustralian consumensho claim their entittiement under

the settlementa total sum of approximely $120million and in addition,to pay the
applicant sd caofthelisgatianviich otal @mrodneately $5189,351. The

respondents have also agreed to pay the costs of administration of the Settlement Scheme.

At the same time as | madhe settlement approval orders, | dismissed several applications
brought in the interests difie litigation funder which had provided some financial assistance
to the applicants in two of the five class actions referredttgl] above. By those

S
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applicdions, the applicants in those two class actions and the litigation funder itself sought to
increasesubstantiallythe total payment thdlhe fundemould receive as a consequence of the
settlement. T h at Il ncrease in the f un daaedaction ofat ur n
relatively small amount from the individual entittemeatanost of the class membarader

the settlement. Some may have thought that authorising such a deductiorfivas orr 0

A j u.sltid not think so. There was also a questiotoashether the Court has power to

make at least oneof the funding orders sought. | will discuss this issue later in these
Reasons.

These Reasons for Judgment are my reasons for making the orders which | magaribn 1
2020.

The emissionscandawasinitially publicly revealed on $eptember 2015 when, according

to a statement made onC&tober 2015 by Michael Horn, the then President and CEO of
Volkswagen Group of America IncViV America) to a US Congressional Committee,
representatives of VWAG dikised at a meeting with representatives of the California Air
Resources BoardCARB) and the US Environmental Protection AgendyPA) that
emissions software in certain four cylinder diesel engines manufactured by VWAG and its
affiliates in the years 2002015 contained defeat devicen the form of hidden software
which could recognise whether a vehicle was being operated in a test laboratory or on the
road. The deployment of this software resulted in the motor vehicles fitted with the affected
diesel egines emitting significantly higher levels of nitrogen oxidd©%) when driven on

the road than when tested in the laboratory. NOXx is harmful to humans and to the
environment. This is a generally accepted fact among scientists who work in the relevant
fields and among many governmental authorities around the world charged with regulating
emissions from motor vehicles. In many countries, including in Europe, the US and

Australia, the emission of NOx into the atmosphere from motor vehicles is closelylienht

Throughout the period 2008015, the installation of suchdefeat devicen vehicles to be
sold in the US was prohibited under US law. That has remained the position at all times after
2015. By early September 2015, VWAG had acknowledgeditthetd installed adefeat
device n the affected vehicles in the US and that, by so doing, it had broken U3t laas
never been prepared to admit that its two mode software veseat devicewithin the

meaning of that term in the relevant Austrakamnissiors control instruments.
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On or about Dctober 2015, after suspending sales of affected vehicles in Australia,
Volkswagen Group Australia Pty Lt&/{V Australia) announced that it had made available
online a tool so that customers WWAG and VW Audralia and Skoda Auto a.sSkoda)

who had purchasedffected Volkswagetranded and Skodaranded dieselehicles in
Australia could check if their vehicles had been fitted with the affected diesel engines as part
of VWAGG6s acti onmtpgleaonb atl o erne sspsdenddatshecieferenaee 0
tothei gl obal e miirstisat amnmosncementswase adreference to the capacity of the
software in the affected diesel engines to cause those engines to emit lower levels of NOx
when being tested ithe laboratory than would have been emitted when the same vehicles
were driven on the road. No mention was made in that announcement thdirdadid

diesel vehicles were also affected by the emissseasdahklthough it was perfectly plain by

then tha Audi vehicles were so affected.ater in October 2015, Audi Australia Pty Limited
(Audi Australia) admitted that a number of Audi diesel models sold in Australia had also
been fitted with the EA189 diesel engine in which the two mode software desatilpéd

above had been installed.

On 300ctober 2015, Bannister Law, as solicitors on the record, commenced two class
actions in this Cou& Cantor v Audi Australia (NSQ307 of 2015)(the Cantor
proceeding and Tolentino v VWAustralia (NSD1308 of 2015) (the Tolentino
proceedingd in which the applicant in each of those proceedings claimed relief in respect of
the emissionsscandal The Cantor proceeding concerned Abdanded vehicles. The
Tolentino proceeding concerned Volkswagen and Skodaded veldles. | shall refer to the
Cantor and Tolentino proceedings togethertlas BL proceedings Each of the BL

proceedings was a partially funded open class proceeding.

On 20November 2015, Maurice BlackbuRty Limited (Maurice Blackburn), as solicitors

on the record, commenced a class action in this @obelton v VWAG and VWAustralia
(NSD 1459 of 2015) (the Dalton proceeding. The Dalton proceeding concerned
Volkswagenrbranded vehiclesOn 22November 2015, Maurice Blackburn commenced two
further clas actions in this Coudt Richardson v AudAktiengesellschaftAudi AG), Audi
Australia and VWAG (NS[1472 of 2015)the Richardson proceedingand Roe v Skoda,
VW Australia and VWAG (NS1473 of 2015)(the Roe proceedin}y The Richardson
proceeding concaed Audibranded vehicles and the Roe proceeding concerned Skoda
branded vehiclesBoth AudiAG and Skoda are subsidiaries of VWAG. Skoda is a wholly
owned subsidiary of VWAG. VWAG holds in excess of 99% of the issued capital of



10

11

12

13

-5-

Audi AG. | shall referto the Dalton, Richardson and Roe proceedings togethtitveas!B

proceedings Each of the MB proceedings was an unfunded open class proceeding.

The claims made in the fivelass actions referred tat [7] and [8] aboverelatel to
approximately 100,000 ator vehiclesf i t t ed wi th Vol kswagends EA
variant thereaf The five class actions coweerVolkswagen, Audi and Skodarandeddiesel
vehiclessold in Australia in the period from January 2008 to October.2015

Subsequently, in late026 and in early 2017, the Australian Competition and Consumer
Commission ACCC) commenced proceedingsgainst VWAG and VWAustralia
(NSD 1462 of 2016) and again&udi AG, Audi Australiaand VWAG (NSD 322 of 2017)n
which it sought relief in respect ohd emissions scandal | shall refer to those two
proceedings together abe regulatory proceedings The regulatory proceedings also
concerned/ WA G &A189 diesekngine.

In late 2019,in proceeding NS[1462 of 2016 VWAG made certain admissions as te i
illegal conduct On 20December 2019, | ippsed a pecuniary penalty ofZ5 million upon
VWAG for its admitted illegal conducfas to which, seéAustralian Competition and
Consumer Commission v Volkswagen Aktiengesells¢patid] FCA 2166 the penalty
judgment)). | have reproduced parts of the penalty judgment in these Reasons.
Notwithstanding that circumstancesuiggesthat readers of these Reasons take the time to
read the penalty judgment in its entirety as it contains a considerable amonfiotrfation

rel evant to the Courtods consideration of t he

Until late 2019, the five class actions and the regulatory proceedings were case managed

together.
In all five of the class actions, the applicants altetiet:

(&) The software in the EA189 diesel engines installed in the vehicles covered by those
actions is adefeat devicewithin the meaning of the Australian Design Rules
applicable to those vehicles and within the meaning of the Australian Vehicle

Emissions Standds; and

(b) The vehicles covered by those actions failed to comply with the requirements of the
Australian Vehicle Emissions Standards, which prohibit the uskefafat deviceso

cause vehicles to operate an emission control system differently in the test
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environment from the way in which that system functions when operating in normal

use on the road.

The applicants in all of the class actions altetjet the respondents in those actions engaged

in misleading and deceptive conduct and made false and migig&giresentations in respect

of the vehicles covered by those actions by representing that those vehicles complied with the
applicable Australian Vehicle Emissions Standards when, in truth, they did not comply with
those Standards. They also allégieatthe vehicles were not of acceptable quality and did

not comply with applicable safety standards.

The applicants in théMB proceedingsmade additional allegations to the effect that the
European and Australian companies named as respondents in those aotiaged in
unconscionable conduct, deceit and general law misrepresentation and also failed to comply

with certain statutory warranties as wellaasexpress warranty provided to their customers.

The applicants in the class actismight,among other tings, compensation on behalf of the
owners of and interest holders in the vehicles covered by those actionsfioaticéal losses

which they conteredhadb e en caused by the respondentsé
The respondents in the class actiongetkall of the alove allegations on various grounds.

In February 2017, in an endeavour to hear and determine all of the above proceedings (except
proceeding NSI322 of 2017 which had not been commenced by then) expeditiously,
efficiently and fairly, | ordered that eight portant separate questions which arose in all of

the first six proceedings be determined separately from and before all other questions in those
proceedings. Those common questions were later amended and supplemented and
proceeding NS[322 of 2017 was iaded in this separate questions approach. Ultimately,
twelve separate questions went to trial in all seven proceedings. These twelve separate
guestions are set out orders made by me on NMbvember 2017. A question of central
importance was whethehe diesel engines installed in the vehicles covered by all seven
proceedings had been fitted with defeat devicewithin the meaning of the relevant

Australian Design Rules and Emissions Standards.

In addition, soon after the class actions were commemd¢edk steps to require the parties to
agree upon the terms of a detailed Technical Document in which the workings of the EA189
diesel enginavereto be explained. Particular emphasis was to be placed in that document

upon the design and functionalitjthe softwae to which | have refrredat [4] above.

c



20

21

22

23

24

25

-7-

In March and May 2018, | conducteahd completeda hearing of the twelve separate
guestions to which | haveferredat [18] above(Stagel Hearing). At the conclusion of the
Stagel Hearing, | resernge my judgment inrespect of those questions. In light of the
settlemenbf the class actions and the finalisation of the regulatory proceethiegsarties to

all seven proceedings no longer reqditfeat judgment to be delivered.

Shortly before the somencement of the Stag@eHearing, the parties finalised the Agreed
Technical Document. That document became ExAibi the Stagd Hearing and was

given the following electronic exhibit number (CRT.500.001.0001) at that hearing. | shall
refer to thadocumenin these Reasores sthe/ATDO . A copy of the mai
without appendices is annexed to these Reasons for Judgment and marked as
AAt t acAlbme nt

Throughout 2018 and 2019 (up to r@ptember 2019), the parties prepared for a further
joint hearing of most of the issues remaining in all seven proceedings. That further hearing
was c thé Stage? Hdaringd. The Stag® Hearing was fixed to commence on Monday

23 September 2019 with an estimate of six weeks. Further dates in DecéfhiBevé&re also
allocated to the StageHearing.

The issues to be determined at the Stagkearing were, for the most part, again common to
all seven proceedings.

It was envisaged by the Court and by the parties that there would be one final setngisheari
after the Stag@ Hearing which would most likely require the remaining issues in the five
class actions to be dealt with separately from the remaining issues in the regulatory
proceedings.Ilt may have also been necessary to hear some of the Bisgees in the MB

proceedings separately from and after the remaining issues raised in the BL proceedings.

On 6September 2019, my Associate was informed by the parties to the five class actions that
those proceedings had settled in principle. Subsequédhtyparties to the class actions
informed the Court thahe respondents in the class actibed agreed to pay group members

an aggregate amouint a range between $8&iillion and $127.Imillion, depending upon the
number of members who registdreir daims for the purposes of the settlement. The
$87million was to be theninimum payment and the $127rillion was to behe maximum
payment whichthe respondentsvould be liable to maketo group membersinder the

settlement | was also informed thahé payment of the class actions settlement amouast

n
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tobeon a fAwithout lavdsmlsostadd thatrtheespondemnthddagreed to pay

t he applicantsd costs.

On 16September 2019, with the consent of all parties in all seven proceedingatddvtte
Stage? Hearing. As at that date, | had been informed that the ACCC and VWAG were still
negotiating a settlement of the regulatory proceedings and that a settlement of those
proceedings was likely to be reached in the near future.

Subsequentlypn 23September 2019, | was informed that the regulatory proceedings had
also settled in principle. On the same day, | fixed 1@rh5on 30ctober 2019 for the
hearing of a joint application to be made by the parties to the regulatory proceedings for the
making of declarations and the imposition of an appropriate pecuniary penalty in proceeding
NSD 1462 of 2016. For reasons which | exp&dnat [264] of the penalty judgmern

27 September 2019, | vacated that date andixezl the hearing of that apphtion at
10.15am on 160ctober 2019. That hearing proceeded orOttbber 2019. A further
hearing took place on I8ovember 2019. The penalty judgment was delivered on

20 December 2019 By the penalty judgment, | imposed a larger penalty upon VWA th

the penalty amount which had been agreed between it and the ACCC.

THE HEARING OF THE CLASS ACTIONS SETTLEMENT APPLICATI ON

On 11December 2019, | heard a number of preliminary applications made by the applicants
in all five of the class actionslesigné to progress the settlement approval process as quickly
and as efficiently as possible. The next dayl@&2ember 2019), | made orders in Chambers

which dealt with all of those preliminary applications. By those orders, I:

(&) Approved the form and conteot asettlementnotice to be sent to group members;

(b)  Approved the form and content of sttlementnotice to be published in certain

specified daily newspapers and on a number of websites;

(© Provided for the filing and service of evidence and submissionslation to certain
funding applications foreshadowed by the litigation funderolved in the BL
proceedinggndby the applicants ithoseproceedings

(d)  Approved the closure of the classes both the MB proceedings and the BL
proceedingsn order togive effect to the terms of the settlemantialso approvea
mechanism for the registration of claims by those group members who wished to

participate in the settlement;
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(e)  Approved a mechanism by which those group members who wished to oppose the
settlemat were required to give notice of their ottjens and thgrounds therefor to

Maurice Blackburn

() Authorised Maurice Blackburn to take certain steps under the Settlement Scheme

prior to the Courtds approving the settle

(9) Made orders preserving theordidentiality of certain material contained in the

affidavits filed in support of the preliminary applications; and

(h) Fixed 26March 2020 as the date for the hearing of tihess actionssettlement
approval application and the funding applications.

The prdéiminary applications were supported by two affidavits affirmed by Julian Klaus
Schimmel. Both affidavits were affirmed on D@cember 2019. One affidavit (being the
affidavit of 89 paragraphs) was an open affidavit. The other affidavit (comprising 29
paragraphs) wathe subject of @onfidentiaity claim. Mr Schimmel is a Principal Lawyer
with Maurice Blackburn and has the carriage of the MB proceedings on behalf of the

applicants in those proceedings.

As at 11December 2019, the funding applicatidoeeshadowed by the applicants in the BL
proceedingwere spported by an affidavit of DianGail Chapman sworn on Diecember
2019. MsChapman is the lawyer having the day to day carriage of the BL proceexiings
behalf of the applicants

The settlemenapproval hearing took place on Rfarch 2020. Because of restrictions on
faceto-face appearancesn Co u r t i mposed by the Chief Jusi
response to theotential spread of COVIB19, the settlement approval hearing and the
hearing & the funding applicationsvere conducted by videoconference udimg Microsoft

Teams conferencing platform. This was done with the conseiit off the parties and their

legal representatives. | sat irCaurtroom in the Law Courts Building at Queedguare in

Sydney and the practitioners and their clients participated in the hearing at 15 separate remote
locations. In addition, three persons who had notified their intention to object to the
settlement were included in thdicrosoft Teams conferencing Two of those persons
(Messrs Loy and Tehan)nade oral submissions in support of their objections.
Notwithstanding that the above approach was adopte@aberoomitself remained open to

the public at all times as is required by #1) of the FCA A¢. No communication was made

or indication given by the Court to the effect that the Courtroom in which | sat would be
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closed to the public. Of courseptwithstanding that the Courtroom remained open to the
public throughout the hearing, was my intetion at all times tcensure compliance in the
Courtroom with all relevant public health orders, directions and guideliard such
compliance was achievedThe hearing proceeded in an orderly and fair fashion with few
difficulties posed by the technologywith one or two exceptions, all of the material to be
relied upon had been filed and served in advance of the hearing. The one or two additional
items sought to be relied upon wepgickly providedto meon the daywith the assistance of

my personal stt There were no witnesses required to give evidemee voceand there

was no crosgxamination of any of the deponewtsaffidavits read and relied upon. A full
transcript of the hearingpasmade by t he Courtdés of fiAni al tr
additional backup recording was made using the Microsoft Teams technolog$hough
proceeding on the Microsoft Teams platform worked well enough for the purposes of the
hearings held on 2Blarch 2020 in the present cases, the use of such a platfaymvell not

be ideal or in the interests of justisdien amore lengthy and complex hearirgrequired,
especiallywhereviva voceevidences to begiven by withesssand where crosexamination

may berequired. Each case will have to be consideredtsmmerits. However, there will be
cases where proceeding other than in the Courtroom in the conventional way may work a
serious injustice on one or more of the partiékhe Court must remain mindful of this

possibility and be ever vigilant to prevehhappening.

The settlement approvakelief claimed by the MB applicantsvas specified in an
Interlocutory Application filedby those applicanten 21March 2020 and theettlement
approvalrelief claimed by the BL applicantsas specified in an Interlagory Application
filed by those applicants on 28arch 2020.

The materiafiled by the MB applicantandwhich was relied upon by all parti@s support

of the settlement approval application comprised:

@ MrSchi mmel 6s two af fDedeabern 201 Orefarédf to atrf?®]d o n

above

(b)  An open affidavitcomprising 88 paragraplagfirmed by MrSchimmel on 2March
2020;

(c) A confidential affidavitcomprising 97 paragraphaffirmed by MrSchimmel on
20 March 2020;

(d)  An open affidavit affirmed by M&chimmé on 24March 2020;
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(e)  The expert report of lan Rams&yewart dated 2March 2020;
() The expert report of Abe Tomas dated\2érch 2020;
(@) The expert report of Terence Michael Potter dateafch 2020;

(h)  The Settlement Payment Methodology whichcamfidential Exhibit JKS69 to the
confidential affidavit of MrSchimmel affirmed on 2March 2020;

) The Confidential Joint Opinion of Counsebriefed on behalf of the applicants in the
MB proceedingslated 24Viarch 2020 and

(), TheMBappl i cant sé Out laieh28MaehH202Du b mi ssi ons d

Some of the above material was the subject of a claim for suppression-pulsimation

orders | dealtwith those claimsn the orders which | made onAbril 2020. In additionjn

light of certain evidentiary rulings which | made respect of the evidence of Richard
Langley Stewart Hill, a witness called by the fungemagraphs 16 and 17 of drc hi mme | 0 s
affidavit of 24March 2020 were not read

In support of the settlement approval applicatmal in addition to the materiaésicribed at
[33] above the BL applicants also relied upon the following additional matefileld on
their behalf

(@)  An affidavit of Charles John Bannister sworn on\2érch 2020;

(b)  The Confidential Joint Opinion of Counsel briefedn behalf of the applicasin the
BL proceedings dated 2@arch 2020;

(c) The BL applicansd Outline of Submissions dated 2@arch 2020and filed on
23 March 2020

d The BL applicantsdé suppl emenanarfied o@ut | i n
23 March 2020; and

() TheBL appl i c anantas/ Outlireuop fibrmessionsdated andfiled on

31 March 2020 concerning costs.

The respondents supported the settlement. In addition to the above material, the respondents

also relied upon:

(@  An affidavit of Alexandra Gay Rose sworn onl@érch 2020;

(b)  An openaffidavit comprising 14 paragraphs sworn Byegory John Williams on
24 March 2020;
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(c) A confidential affidavitcomprising 12 paragraphs sworn Gyegory John Williams
on 25March 2020; and

d The respondent so6 Ou tahdifiledeon2®DMarcts202dmi ssi ons d

The proponents of the above affidavit material also tenderedf athe exhibits to the
affidavits which | have listed.All of these exhibits were admitted into evideneghout

objection

| took into account all of the material referred @b [33][37] above before making the

settlement approval orders.

The funding applications were also heard orvch 2020. | will address the hearing of the

funding applications later in these Reasons.

VWAGO S EA189 DI ENEE AND ETNE | RELEVANT  EMISSIONS
STANDARDS

A useful exposition ofhe design and operation of VA6 s EA189 di esel engi
the text of the ATD (Attachmem to these Reasons) and in the US plea agreement which is
referred to in detaibt [73]1[106] below. As noted above, &ersion of this engine was

installed in all of the vehicles sold in Australia which were affected begrnhissionscandal.

This engine is the only engine with which the Australian litigation is concerned.

The description of VIGO0 EA189 diesel engine lwch follows is taken from AttachmeAt

| have quoted from AttachmeAtfrom time to time, not for the sake of repetition but rather

in order to ensure that important material from that Attachment is appropriately included in
the text of these ReasonsThat is not to say that the balance of Attachnfens not
important. AttachmerA should be carefully studied and considered by all those who read
these Reasons as it contains a detailed (and agreed) exposition of the design and operation of
VWAGO €£A189 diesel engine an understanding of which is a vital part of gaining an
accurate and adequate appreciation of the Two Mode Software described in that document
and in these Reasons and of the purpose for which that software was created and deployed in

the emines installed in the affected vehicles.
A diesel engine is a combustion engine powered by the combustion of diesel fuel.

With the combustion of the fuel in the combustion chamber of the engine, gases are created.

These combustion gases are approgyiatiescribed as combustion gases until there is a
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material change in their chemical composition such as the change produced by-an after
treatment device. Combustion gases are primarily nitrogen, carbon dioxide, water and
oxygen with small amounts of potants such as NOx, carbon monoxide, hydrocarbons and

particulate mattercombustion gaseps

NOx is the collective term for the sum of the chemical compounds, nitric oxide (NO) and
nitrogen dioxide (N@. NOXx is created in the combustion chamber of thgire by the

reaction of nitrogen with surplus oxygen at high pressure and high temperature.
Particulates (fine dust or soot) are also created during the combustion process.
Once created, combustion gases and particulates must exit the combustion chamber

The engine control uni§CU) in vehicles fitted with the EA189 diesel engine is a computer

that controls the vehicleds engine and exhau

One system that can be adjusted by the ECU is the exhaust gas recirculation B@&Rem (
systen). Exhausgas recirculationEGR) involves recirculating combustion gases produced
in an engine during the combustion process back into the combustion chamber.

VWAG has consistently used EGR systems in its turbo charged direct injeChondiesel
engines to preent or impede the creation of NOx. The EGR system deployed in the engines

installed in the affected vehicles is one variant of such EGR systems.

The EGR system in the Australian affected vehicles is the same as the EGR system in the

corresponding Europeavehicles manufactured by VWAG.

There is an EGR cooler in the EGR system. That hardware component in the engine reduces

the temperature of the recirculated gas with the use of a heat exchanger.

The software component of the EGR system is contained irE@id and affects the
functioning of the EGR system. The ECU al
operations, for example, the common rail diesel injection system which regulatesftie air

mixture formation in the combustion chamber by contrglline fuel rail pressure, the timing

of fuel injection and the number of fuel injection events per stroke (injection characteristics).

NOx forms when a mixture of nitrogen and oxygen is subjected to high temperature. The
lower combustion temperature cadsby EGR cooling reduces the amount of NOx created

during combustion. As a result of the temperature drop, a greater mass of combustion gas
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can be fed back into the combustion process. This allows the combustion temperatures and
consequently the creatioof NOx during the engine warop phase to be reduced further.

This leads to the same volume of combustion gas but more mass.

Theit EGR Rsausesl @as a means of quantifying the extent to which the EGR system is
used by the engine. However, it is Bovalue that is measured by the engine or in vehicle
testing at any point in time. Rather, it is a theoretical target value that, in its most general
terms, refers to the amount of recirculated gases in place of fresh air in the combustion
chamber. A lgh EGR Rate indicates that there is more recirculated gas and less fresh air
being used by the EGR system at any given point in time and a low EGR Rate indicates that
there is less recirculated gas and more fresh air at any given point in time.

The EGR Rte is controlled according to various engine operating maps in the ECU.

The software of the EGR system is part of the ECU and consists of input values (mainly
RRP/revolutions per minute, torque, intake air temperature, coolant temperature, boost
pressureatmospheric temperature and current air mass) and output values (the EGR vent

position).

The EGR Rate, together with the fuel injection timing, charge air pressure and other engine
variables affects the amount of combustion gases and particulateedrieathe combustion

chamber.

A higher EGR Rate reduces the temperature of the combustion zone. At lower temperatures,

less NOXx is created in the combustion chamber but more particulates are created.

On the other hand, a lower EGR Rate, or no EGR, teequla higher temperature in the
combustion zone. At higher temperatures, more NOX is created in the combustion chamber

but fewer particulates are created. This is illustrated in the following diagram:
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Trade-Off NOx vs Particulate Emissions

Thermodynamics of combustion: Real data example:
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Within the ECU, key quantities for emissions &rel quantity injected per stroke, RPM and

target fresh air mass. Calibration data include maps of target fresh air mass, injection timing,
injection characteristic, injection pressure and intake port flap actuation. There are
corrections to target air ass for ambient pressure, engine temperature and the charge air

temperature (T22).
The diesel particulate filteDPF) regeneration cycle is determined by two different means:

(@ A soot model using variables including injection quantity and air mass. ddte s

model is calibrated using experimental data, primarily from Mbdperation; and

(b) Input from the DPF delta pressure sensor.

The two mode operation of the EGR system is addressed in detail at pars 91 to 108 of the

ATD. The effect of those paragrapinsy besummariseds follows:

(@ In summary, simplifying the description in that document:
(1 All of the affected ehiclescontained arEGR system
(i) In all of the affected vehicleshe EGRsystem was controlled by tHeCU.

(i)  All of the affected vehiclesontainedsoftware in their ECU which caused the

EGR systemto operate in one of two modebio Mode Software):

(A) Model was optimised for NOx and other pollutant emissions
(primarily by specifying a lower target air mass which would be
expected to result in a highdeGR Rate than in Mode and
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compliance with applicable emissions limits). note here that the
applicants allegedhaait, when operating in Mode the emission control
system would operate at the expense of vehicle performance, fuel
economy, the durabilitgf engine components, reliable regeneration of
the particulate filter and/or the comfort (in respect of noise, vibration

and harshness) and driveability of the vehicle.

(B) Mode2 was the mode optimised foperformance andcomfort
including fuel economy, rible regeneration of the particulate filter
and noise, vibration and harshnégsreducing the effectiveness of the
vehicl eds emi s gprimanly lwycspetifying la highgrs t e m
target air mass which would be expected to result in a lower EGR Rate

and thus higher NOx emissions than in Mdde

(iv) The Two Mode Software caused Motleto operatefor a few seconds
immediatelyafterthe engine was started and thereafter artign theaffected
vehicleswere being driven after staup according to thBlew Euopean Drive
Cycle NEDC) Typel Emissions Test which is the primary legislated
emissions test in AustraligAt all other times, the Two Mode Software caused

theaffected ehiclesto operate in Moda.

(b) If the affected ehicleswere subjected t@ NEDC Ty 1l EmissionsTest, while
operating in Mode, thereby substantially replicating the mode that would be
activated when the vehicles were driven on the wthdr than strictly in conformity
with the operating conditions of the NEDC, they would have excedde NOx
emissions limits prescribed b&ustralian Design Rule #Emission Control for

Light VehicledADR 79) to a very significant degree

The presence of this Two Mo@eftware in the ECU of the relevant engines was consciously
and deliberately conckal by VWAG from the relevant Australian regulatory authorities,

from the public and from Australian consumers.
To the above summaat [62] and [&3], the following may be added:

(@ Generally, the EGR Rate is higher in Mddehan in Mode& (see pafl00 of the
ATD);

(b) Because the EGR Rate influences the level of NOx and the level of particulates

produced in the engine:
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0] When the EGR Rate is higher, as in Mdddess NOx is produced in the

engine but more particulates are produced in the engine; and

(i) Correlatiely, when the EGHRate is lower, as in Mod2 (the mode engaged
for normal driving conditions on the road), more NOx is produced in the

engine and fewer particulates are produced in the engine;
(see par 101 of the ATD);
(c) The EGRsystem for Australian Affeed Vehicles (as defined in the ATD) operates in

Model when the vehicles are driven in a manner that accords with the prescribed
emissions testing framework, including tNEDC Type 1l Emissions E€st distance

time corridor, cold start, and ambient pressergirements (see par 103 of the ATD);

(d) The NEDC Typel Emissions Est is a distaneeéme corridor. This means that it
measures vehicles over a certain distance across a certain time. Vehicles that travel a
specified distance over a certain timdlvall within the distancdime corridor. In
other words, they will be operating in the prescribed NEDC Typgenissions Est

Aitest conditionso (see par 104 of the ATD

(e)  The Australian Affected Vehicles start in Motleand continue to operate in Motle
as lorg as they are driven in a manner which accords with the NEDC TType
Emissions Est (that is, as long as they\staithin the NEDC distancéme corridor)
(see par 105 of the ATD); and

) If the vehicles are driven in a manner that is not in accordance withEDC Typel
Emissions Est (that is, they do not stavithin the NEDC distancéme corridor), the
mapping (programming) in the ECU directs the E§Rtem to operate in Modz
(see par 106 of the ATD).

The parties addressed the applicable emissiondastds for NOx at park22 to 149 of the
ATD.

At pars 129 and 130 of the ATD, the parties set out a summary of the maximum permitted

levels of exhaust emissions for the affected vehicles when driven in Australia.

Throughout the periodith which the classctions are concerngthe approval of vehicles
imported into Australia by VWAG and its associated companies for sale and use in Australia
generally occurred via AECE Approval o. That
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the Australian authoriéis recognised the authorised use of such vehicles in Europe (see
par131 of the ATD).

At pars 132 to 134 of the ATD, the parties described the relevance of European test results to
the Australian testing requirements in the following terms:
132. For eachvehicle and engine gearbox variant there is a separate ECE approval
with all relevant exhaust emission values.

133. Testing determines whether a vehicle meets the Standards. The vehicle runs
with a defined speed curve while the exhaust emission valueseasured.
Compliance with the numerical emission limits is a necessary, but not
sufficient, condition for type approval.

134. If a model fulfils the required specifications during its testing type, then
every vehicle in the series is certified for the vale emission standard.

At pars 135 to 149 of the ATD, the parties described in some detail the NEDCL Type
Emissions E€st environment and its relationship to the way in which motor vehicles will
generally behave in ordinary driving conditions or coodsi of normal use. Those

paragraphs are in the following terms:

NEDC emi ssions testing, fAordinary driving
135. [Deleted]

136. The prescribed testing environment for ECE approval is the NEDC,
described in paragraphs 103 to l&hove. The NEDC is a driving cycle,
where vehicle speed is specified as a function of time (also known as a
distancetime-corridor). It measures vehicle performance over a certain
distance over a certain time. This is so regardless of whether or not the

c

0

vehicles are in a | aboratory, on a dynamom

road.

137. Individual vehicles of identical models do not exhibit uniform test results,
including exhaust emissions test results, even when operating in the NEDC
test.

138. The Sandards prescribe requirements for how a vehicle must be operated
during testing. By way of example, this includes:

(@) requirements for how the vehicle is placed on the chassis
dynamometer;

(b) detailed descriptions and provisions for the test procduexhaust
emissions on the dynamometer, for example, test cell temperature,
humidity and atmospheric pressure, dilution and sampling system
temperatures, exhaust dilution system and a large number of other
ambient and test conditions;

(© a requirementa drive in accordance with the NEDC. The NEDC is a
vehicle based test that is performed in a purpose built vehicle
emissions laboratory. The laboratory consists of a chassis
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dynamomet er (al so known as a Aroll er

secured onto the dymsmeter which provides a controlled load onto
the driven wheels. The vehicle is then driven over a defined distance
time-corridor which is known as the NEDC. All exhaust emissions
are collected and analysed to give a cycle result of grams per
kilometre fora range of pollutants, including NOx. The driver must
drive in accordance with a synthetic driving cycle with a running
time of 19.66 minutes (where Part 1 is 4 x 195 seconds and Part 2 is
1 x 400 seconds).

® Partl of the NEDC involves 15 elementaryban cycles
(idling, acceleration, steady speed and deceleration). They
consist of four identical operating curves with a duration of
195 seconds, each of which must be driven four times in a
row with a specified pause in between. For each operating
curve here are then three separate operating curves with
precisely specified time and speed: the first up tirf,
the second up to 40 km/h, the third up tok&@h and, with
decreasing speed, some seconds &n856. The distance
covered is 4.052 kilometretie maximum speed is 50 km/h
and the total running time is 13 minutes.

(i) Part 2 of the NEDC involves 13 extnaban cycles (idling,
acceleration, steady speed and deceleration). First, the driver
accelerates to 70 km/h and continues at that speed for a
specified number of seconds. Then the driver reduces the
speed according to the driving line displayed on the monitor
to 50 km/h and continues at that speed for a period again
specified to the second. The driver then accelerates again to
70 km/h, remainat the line displayed on the monitor for 42
seconds, then further accelerates to 100 km/h and, after a
short time, to 120 km/h, and then rapidly reduces speed to 0
km/h. The distance covered is 6.955 kilometres, the
maximum speed is 120 km/h and the totatning time is
6.66 minutes.

There are tolerances in the Standards that relate to how a vehicle must be
operated during testing. For example, the Standards stipulate that:

A tolerance of plus or minus 2 km/hr shall be allowed between the indicated
speed and the theoretical speed during acceleration, during steady speed,
and during decel eration when t he

tolerances greater than those prescribed shall be accepted during phase
changes provided that the tolerances are nexeeeded for more than 0.5 s

on any one occasion.

The Standards also contain tolerances relating to the test conditions
(including factors such as ambient temperature and humidity) and test
equipment (including factors such as measurement accura@pafatory
equipment).

Conducting the NEDC in a laboratory has two principle [sic] advantages:
repeatability and comparability of results. Laboratory conditions mean that
various sources of variability, such as temperature and air pressure can be
contolled. This means that the results of the NEDC are highly reproducible
and, because the NEDC is consistent, the exhaust emissions values of one

vehicl
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vehicle are directly comparable to the exhaust emissions values of every
other vehicle under test conditions.

142. [Deleted]

143. On the road, if the same vehicle is driven in the same manner, over the same
distancetime-corridor, and the conditions are the same as those under which
it is tested in the laboratory, the exhaust emissions, including engine NOXx
emissias, will be similar. However, because you cannot control every
variable affecting engine performance and emissions, the results of any two
tests will never be identical.

144. Given the highly specific nature of the NEDC requirements, it is unlikely that
avehicle driven in normal use will be driven at the same speeds, for the same
time and in the same conditions as the conditions specified by the Standards.

145. Relevant factors that may influence fuel consumption and exhaust emissions
are:

(a) related tohe dri ver: the driverds fitness
behaviour, switching point/geahifting speed and driving dynamics.

(b) related to traffic: amount of traffic/traffic jams, traffic light stops
(quantity, duration), speed profile, and accelergpiaiile.

(© related to external conditions: temperature, wind, rain and road
conditions (wet, dry etc.); and

(d) related to the vehicle condition: correction of quantity of fuel
injection according to software update (new training), DPF
regeneration in &ycle, use of heating/air condition, and consumer
comforts (fan, windscreen wipers etc.).

146. [Deleted]
147. [Deleted]

148. The difference between vehicle emissions under normal driving conditions
and laboratory conditions is attributable to 4 main factor

(a) the NEDC testing procedures were first developed in the 1970s and
were designed to represent typical driving conditions of busy
European cities at that time. The NEDC was last updated in 1990 to
try to better represent more demanding, high speeatghdrimodes.
There is currently an initiative to further update the testing
procedures. In 2007, a working group of the United Nations
Economic Commission for Europe (UN/ECE) began to develop a
worldwide harmonized test procedure for light vehicles that has
become known as the fAWorl dwide Har moni
Pr oceduWLdR). ThetWLEP includes a new test cycle that is
designed to be more representative of average mal@srmriving
behaviour and limits the tolerances in and related to the NBDE
expected that the WLTP will replace in the NEDC in 2017;

(b) there are tolerances in the current procedures regarding the
assessment of vehicles before they are tested under the NEDC.
Before a vehicle can be tested under the NEDC, and in order to
simulate normal driving conditions, the level of resistance of the
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dynamometer must be set to simulate the level of resistance the

vehicle would experience if driven on the road. This resistance
setting, known as the fr eugelicel oado i s
that is tested and can be determined using different methods;

(c) there are tolerances in the current procedures regarding the testing of
vehicles under the NEDC. This may include things such as the
reference mass of the vehicle, the choice oéeid and tyres, how
the laboratory instruments are calibrated, the temperature of the test
cell, use of higher gears and the driving technique of the individual
driver; and

(d) factors relating to vehicle operation. This includes the use of on
board elecical equipment, such as air conditioning and
entertainment systems as well as other external factors such as
driving style, fuel quality, weather conditions and road surface.

149. For example, a diesel engine vehicle operating in the NEDC distiamee
corridor must be operated in an environment with a temperature between 20
and 30 degrees Celsius. If the same vehicle is operated in a 10 degrees
centigrade environment, even if it otherwise remains within the parameters of
the NEDC test, its exhaust emisssonill be different

THE IDENTIFICATION P LATE SYSTEM IN AUSTR ALIA

New motor vehicles can only be supplied in or imported into Australia if those vehicles
comply with the vehicle standards made undéro$ theMotor Vehicle Standards Act 1989
(Cth) MVSA), which is legislation administered by the Department of Infrastructure and
Regional Development (as that Department was called at all relevant tiDE&D )(

Section5 of the MVSA defines these vehicle standard@ asat i onal. Vdheramew ar d s O

vehiclesof a particular type comply with the national standards, the Minister must, under
s10A of the MVSA, give written approval for identification plates to be placed on the
relevant vehicles.In order for a motor vehicle to be lawfully imported into and #edpn
Australia, it must be the subject of an approval to affix an identification plate pursuant to
s 10A.

At all material times during the relevant period betwedariuary 208 and 30ctober 2015,

it was an offence to supply a new vehicle to the mitatkat was eithei nonst a(loydar d o
which is meant that the vehicle did not comply with national standards) or which did not have
an identification plate affixed to it (seel4 of the MVSA). Section 18 of the MVSA
similarly made it an offence to impod road vehicle into Australia that was either

A nonst aonwhiahrdd aot have an identification plate affixed to it.

Vehicle StandardADR 79 is and was at all material times a vehicle standard made urder s
of the MVSA and was thereforefan at isd manldaa ddfired in § of the MVSA.
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ADR 79 prescribed at all material tim#ése maximumamountof NOx that vehicles could
emit while undergoing a standardised testing procedure, namely the NEDQ Eypissions
Test.

THE US PLEA AGREEMENT

The US plea agreement is a public document. It was tendered in evidefam® meat the
Stagel Hearing and at the penalty hearing. | referred to it extensively afi [18Z] of the
penalty judgment. | propose to substantially reproduce those paragraphserReéegsons
because they contain a clear exposition of the circumstances in which the Two Mode
Software was conceived and eventually installed in diesel motor vehicles sold in the US.

VWAGOS conduct in relation t o aviowinAuStralmar k et

The US plea agreement consists of a plea agreemede between the United States of
America, as plaintiff, and VWAG, as defendant, on Jahuary 2017pursuant to
Rule11(c)(1)(C) of the US Federal Rules of Criminal Procedurke greement itself i85

pages in length There arehree exhibits to that plea agreemeiithe pleaagreement was

filed in proceeding NdA6-CR-20394 in the United States District Court, Eastern District of
Michigan. Exhibit1 to the plea agreememomprise certain certificates, Exhiki®t is a
Statement of Facts and ExhiBitontains provisions setting out the duties and authority of an
Independent Compliance Monitor appointed under the plea agreement to monitor and audit
VWAGOGs compl i an c eequirenterts of theepleavagrgemmennh gexibfthe
Statement of Facts) is an agreed Statement of Facts and VWAG expressly accepted in that
Statement of Facts that all of the information set out therein is true and accurate. | shall refer
to that Statenm of Facts as th6SSOF.

The parties to the plea agreement are the United States of America, by and through its
Department of Justice, Criminal Division, Fraud Section, and certain other US government
offices, and VWAG. VWAG is described in the plea &gnentagit he Deflethedant 0
preamble in the plea agreement, VWAG is said to have entered inmgthament pursuant

to authority granted by its Management Board, with the consent of its Supervisory Board.

These two Boards are the organs of VWAG@hatapex of its management structure.

The Terms of theUS Plea Agreement

In this section, | shall describe and, where appropriate, extract the provisions of the plea

agreement itself not including any of the exhibits to that agreement.
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In the plea agrement, VWAG pleaded guilty to Counts One, Two and Three specified in the

Third Superseding Information laid by the relevant US prosecutorial authorities.

Count One (the statutory conspiracy count) comprised two separate conspiracies: First, a

conspiracy todefraud the US by obstructing the lawful function of the US federal

government. Second, a conspiracy to violate the US wire fraud statute (18 U.S.C. 81343) and

the US Clean Air Act (42 U.S.C. 87413(c)(2)(A)). An element of each of the conspiracy
chargeswas either an agreement to defraud or an intention to defraud. Thus, in the plea
agreement, VWAG admitted that it had the requisite criminal state of mind at the time that

the conspiracy offences were committed.

Count Two (the statutory obstruction ofsjice count) (breach of 18.S.C. §1512(c))

concerned VWAGOs conduct in tampering with

an intention to iIimpair the documentso or r
proceeding. This count alsovolved conduct which was accepted by VWAG as having been

knowingly undertaken. It also admitted that this conduct was corruptly undertaken.

Count Three involved the introduction of imported merchandise into the US by means of
false statements in violah of 18 U.S.C. 8542. VWAG admitted in the plea agreement that
the statements which it made to the relevant authorities which were the subject of Count
Three were statements which it knew were false at the time that they were made.

On p3 of the plea agement, VWAG agreed:

€ to cooperate fully with the Offices in their investigation into the conduct described
in this Agreement and other conduct related to the introduction into the United States
of diesel vehicles with defeat devices as defined under&ns.

On p7 of the plea agreement, the following appeared:

E. Factual Basis for Guilty Plea

The Defendant is pleading guilty because it is guilty of the charges contained in the

Third Superseding Information. The Defendant admits, agrees, and stipléitdse

factual allegations set forth in Exhibit 2 (the Statement of Facts) are true and correct,

that it is responsible under the laws of the United States for the acts of its employees
described in Exhibit 2, and that the facts set forth in Exhibitc2rately reflect the
Defendant s c¢cri minal conduct and provide
Defendant agrees that it will neither contest the admissibility of, nor contradict, the
Statement of Facts contained in Exhibit 2 in any proceeding.

a

ec
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In Section 3 (Sentence) of the plea agreement (at pp5)0the parties set out the agreed
sentence which was intended to be the subject of a joint application for approval and
imposition by the US District Court, Eastern District of Michigan. In Sediaf Section3,
the parties set out the considerations which they agreed were relevant to determining the
appropriate sentence. At faof this Section (A1 of the plea agreement), the following was
said:
3. the Defendant has already agreed to compemsatebers of the class in

re Vol kswagen fiCl ean Di esel 0 Mar keting,

Liability Litigation, No. 3:15md-2672 (N.D. Cal.), which consists of victims

of the underlying criminal conduct that is the subject of this Agreement, and

to pay into a NOx remediation trust, in an aggregate amount of
approximately $1billion (based on net present value);

At pars1l and 12 of Sectiod (p 13 of the plea agreement), the parties stated:

11. the Defendant has agreed to pay an additional $1,50000 to the United
States to resolve claims for civil penalties arising from the underlying
conduct that is the subject of this Agreement;

12. accordingly, after considering (1) through (11) above, (a) the Defendant
received an aggregate discount of agpmately 20% off of the bottom of
the otherwise applicable U.S. Sentencing Guidelines fine range, reflecting its
cooperation in the investigation, and (b) after application of the foregoing
discount, the Defendant in addition received a credit of Hlibn,
representing the net present val ue of
consumers and payments to the NOx remediation trust in settlement of civil
litigation.

On p13 of the plea agreement, under a heading . F then padies recorded their

agreementhat VWAG shouldpay to the United States a criminal fine of USDiailBon.

In the succeeding sections of the plea agreement, the parties agreed that VWAG should be
placed on probation and that it should pay into Court an additional mandatory special

assessment of USD1,200. The parties then also agreed that restitution was not practicable
and, in any event, not necessary in the present case, given the establishment of the NOx

remediation trust referred to at (aof SectiorBA of the plea agreement.

In the balance of the plea agreement, the parties addressed certain onggpegation and
reporting obligations on the part of VWAG and other miscellaneous matters which | need not

describe in detail here.

In Section8B (p22 of the plea agreement), \A& waived all rights to appeal its conviction

and sentence if convicted and sentenced in accordance with the plea agreement.
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In Sectionl4 (Public Statements by the DefendantB{pof the plea agreement), A|
VWAG:

... expressly [agreed] that it shalbty through present or future attorneys, officers,
directors, employees, agents or any other person authorized to speak for [VWAG]
make any public statement, in litigation or otherwise, contradicting the acceptance of
responsibility by [VWAG] set forth abe, contradicting the fact that [VWAG] has
pled guilty to the charges set forth in the Third Superseding Information, or
contradicting the facts described in ExhibitAny such contradictory statement shall,
subject to cure rights of [VWAG] described beloconstitute a breach of this
Agreement, and [VWAG] thereafter shall be subject to prosecution as set forth in
Paragraph 9 of this Agreement. é

The USSOF

As | have already noted, the USSOF is Exbib the plea agreement. It is a document of
30 pagesn length.

On p1l of Exhibit2, the following is stated:

The following Statement of Facts is incorporated by reference as part of the Plea
Agreement (the AAgreemento) between the Unit
ADepart ment 0)e na nAGWW@&IOM s wAGgy MeYeby agrees and

stipulates that the following inforation is true and accurate. VG admits,

accepts, and acknowledges that under U.S. law it is responsible for the acts of its

employees set forth in this Statement of Facts, hwilasicts VWAG acknowledges

were within the scope of t henpampiteyeesd empl
benefit of VWAG. All references to legal terms and emissions standards, to the

extent contained herein, should be understood to refer exclusively to afplits.

laws and regulations, and such legal terms contained in this Statement of Facts are

not intended to apply to, or affect, VW G6és ri ghts or obligations u
regulations of any jurisdiction outside the United States. This Statemeactsfdoes

not contain all of the fastknown to the Department or VWG ; t he Department
investigation into individuals is ongoing. The following facts took place during the

time frame specified in the Third Superseding Information and establish beyond a

reasonable doubt the charges set forth in the criminal Information attached to this

Agreement:

At pp2i 4 of Exhibit2, the parties described the relevant entities and individuals. In the
paragraphs in which those entities and individuals are describgididunals identified as
ASupeAYiINSam e BYiNsSarmp e ICY ifisSarp e DV ifisSarp e IEW ansl 0 r

A Sup e Fower all senior employees of VWAG. Supervidowas the supervisor in
charge of Engine Development for all of VWAG in the period fralbout October 2012 to
September 2015. Supervis®ds C and D were in charge of the VW Brand Engine
Development Department in various periods commencing in about May 2005 and ending in
2017. Supervisdd hadthatrole in the period from about May 2005 @about April 2007.
SupervisolC had that role in the period from about May 2007 to about March 2011 and
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SupervisoD had that role in the period from about October 2013 to January 2017. In the
period from about October 2011 to about July 2013, Superdiserved as the supervisor in

charge of the VW Brand Engine Development Department. From July 2013 to September
2013, SupervisoA was al so the supervisor 1in charge
VW Brando, i n which ¢ ap aetyil0,g00 W¥AG empfoyeesy i s e d
Each of the supervisors referred to was a senior employee below thefidhel VWAG

Management Board.

A VW B rwasanh operational or business unit within VWAG that developed vehicles to be

sold under thé V o | k s Wwrard mame

In the second section of the USSOF, the parties addressed the US NOx Emissions Standards
which were in force from time to time in the period 20B318. This material appears at
pp 5i 8 of Exhibit2.

At pars14i 22 of the USSOF (at pfi 8 of Exhibit2), the following is said:

14. The purpose of the Clean Air Act and its implementing regulations was to
protect human health and the environment by, among other things, reducing
emissions of pollutants from new motor vehicles, including nitrogen oxides
(ROxo0) .

15. The Clean Air Act required the U.S. Environmental Protection Agency
(AEPAO) to promulgate emissions standard
EPA established standards and test procedures fordigirtmotor vehicles
sold in the United States, incling emission standards for NOx.

16. The Clean Air Act prohibited manufacturers of new motor vehicles from
selling, offering for sale, introducing or delivering for introduction into U.S.
commerce, or importing (or causing the foregoing with respectnpnaw
motor vehicle unless the vehicle complied with U.S. emissions standards,
including NOx emissions standards, and was issued an EPA certificate of
conformity.

17. To obtain a certificate of conformity, a manufacturer was required to submit
an applicabn to the EPA for each model year and for each test group of
vehicles that it intended to sell in the United States. The application was
required to be in writing, to be signed by an authorized representative of the
manufacturer, and to include, amongeatkhings, the results of testing done
pursuant to the published Federal Test Procedures that measure NOXx
emissions, and a description of the engine, emissions control system, and fuel
system components, including a detailed description of each Auxiliary
Emi ssi on Control Device (AAECDO) to be in

18. An AECD was defined wunder Uu. S. l aw as i
senses temperature, vehicle speed, engine RPM, transmission gear, manifold
vacuum, or any other parameter for the purpmfseactivating, modulating,
delaying, or deactivating the operation of any part of the emission control
system. 0 The manufacturer was also requi

‘N

0y
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each AECD. If the EPA, in reviewing the application for a certificate of

conf or mity, determined that the AECD #dAred
emission control system under conditions which may reasonably be expected
to be encountered in nor mal vehicle oper e

not substantially included in the Fadl Test Procedure, (2) the need for the

AECD was not justified for protection of the vehicle against damage or

accident, or (3) it went beyond the requirements of engine starting, the

AECD was considered a fAdefeat odeowi ce. 0 Wh
is used in this Statement of Facts, it refers to a defeat device as defined by

U.S. law.

19. The EPA would not certify motor vehicles equipped with defeat devices.
Manufacturers could not sell motor vehicles in the United States without a
certificate d conformity from the EPA.

20. The California Air Resources Board (ACAR
AU. S. regul atorso) issued its own certifi
sale of motor vehicles in the State of California. To obtain such a cateific
the manufacturer was required to satisfy the standards set forth by the State
of California, which were equal to or more stringent than those of the EPA.

21. As part of the application for a certification process, manufacturers often
worked in paralle with the EPA and CARB. To obtain a certificate of
conformity from the EPA, manufacturers were required to demonstrate that
the lightduty vehicles were equipped with anloro ar d di agnosti c (i OE
system capable of monitoring all emissioetated systesior components.
Manufacturers could demonstrate compliance with California OBD standards
in order to meet federal requirements. CARB reviewed applications from
manufacturers, including VW, to determine whether their OBD systems were
in compliance with Calf or ni a OBD standards, and CAF
would be included in the application the manufacturer submitted to the EPA.

22. In 1998, the United States established new federal emissions standards that
would be implemented in separate steps, or Tiers. Tieemissions
standards, including for NOx emissions, were significantly stricter than Tier
I. For lightduty vehicles, the regulations required manufacturers to begin to
phase in compliance with the new, stricter Tier Il NOx emissions standards in
2004 anl required manufacturers to fully comply with the stricter standards
for model year 2007. These strict U.S. NOx emissions standards were
applicable specifically to vehicles in the United States.

In the relevant period, VWAG sold or offered for sale in th& various models of motor
vehicles containing 2.0L diesel engines. It also sold into the US vehicles containing 3.0L

diesel engines. These engines were all variar®\bA G 6Ef189 diesel engine.

VWAGOGs US sVWhAmdriah,prapargd and submitteo the EPA and to the CARB
applications for a certificate of conformity and an executive order to obtain authorisation to
sell each of the vehicles fitted with its 2.0L diesel engine which it intended to import into the
US. Those applications were acqmmied by the following signed statement by a VW

representative:
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The Volkswagen Group states that any element of design, system, or emission
control device installed on or incorporated
vehicles or new motor vehicle engis for the purpose of complying with standards

prescribed under section 202 of the Clean Air Act, will not, to the best of the

Vol kswagen Groupds information and belief, c
of pollutants in the operation of its motoehicles or motor vehicle engines which

cause or contribute to an unreasonable risk to public health or welfare except as

specifically permitted by the standards prescribed under section 202 of the Clean Air

Act. The Volkswagen Group further states that afgment of design, system, or

emi ssion contr ol device installed or i ncor pc
motor vehicles or new motor vehicle engines, for the purpose of complying with

standards prescribed under section 202 of the Clean Air Actpatillto the best of

t he Vol kswagen Groupos i nformation and bel
unreasonable risk to public safety.

é

All vehicles have been tested in accordance with good engineering practice to
ascertain that such test vehicles meet theimeapent of this section for the useful life
of the vehicle.

98 Based on the representations mad&WAGo6 s and V WSemzaEoyeestha BPA

and the CARB issued Certificates for these vehicles allowing them to be sold in the US.
99 At pars29 and 30 of ta USSOF (at pfa0i 11 of Exhibit2), the parties agreed the following:

29. Upon importing the Subject Vehicles into the United States, VW disclosed to
u. S. Customs and Border Protection (ACB
by valid Certificates by affiig an emi ssi ons | abel to th
These labels stated that the vehicles conformed to EPA and CARB emissions
regulations. VW affixed these labels to each of the Subject Vehicles that it
imported into the United States.

Po
e

30. VW represented to st U.S. customers, U.S. dealers, U.S. regulators and
others in the United States that the Subject Vehicles met the new and stricter
U.S. emissions standards identified in paragraph 22 above. Further, VW
designed a specific marketing campaign to market thebéles to U.S.
customers as fAclean diesel o vehicles.

100  On pll of Exhibit2, the parties set out their agreement in relation to the criminal conduct
committed by VWAG addressed in the USSOF. At @dis888 (pplli14) and 4143
(pp 16i 17), the parties aged the following:

VW AGO6s Criminal Conduct

31. From approximately May 2006 to approximately November 2015, VW AG,
through Supervisors & and other VW employees, agreed to deceive U.S.
regulators and U.S. customers about whether the Subject Vehicleseand th
Porsche Vehicles complied with U.S. emissions standards. During their
involvement with design, marketing and/or sale of the Subject Vehicles and
the Porsche Vehicles in the United States, SupervisdfsaAd other VW
employees: (a) knew that the Subj¥ethicles and the Porsche Vehicles did
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not meet U.S. emissions standards; (b) knew that VW was using software to
cheat the U.S. testing process by making it appear as if the Subject Vehicles
and the Porsche Vehicles met U.S. emissions standards whent, ithégc

did not; and (c) attempted to and did conceal these facts from U.S. regulators
and U.S. customers.

The 2.0 Liter Defeat Device in the United States

In at least in or about 2006, VW AG employees working under the

supervision of Supervisors B, @nd F were designing the new EA 189 2.0

liter diesel engine (later known as the Generationor 1fo¢Ged or use i n th
United States that would be the cornerstone of a new project to sell passenger

diesel vehicles in the United States. Selling dieseiclehin the U.S. market

was an important strategic goal of VW AG. This project became known

within VW as the AUS6070 project.

Supervisors B, C, and F, and others, however, realized that VW could not
design a diesel engine that would both meet thetetrlU.S. NOx emissions
standards that would become effective in 2007 and attract sufficient customer
demand in the U.S. market. Instead of bringing to market a diesel vehicle that
could legitimately meet the new, more restrictive U.S. NOx emissions
standads, VW AG employees acting at the direction of Supervisors B, C,
and F and others, including Compakyemployees, designed, created, and
implemented a software function to detect, evade and defeat U.S. emissions
standards.

While employees acting at e@lr direction designed and implemented the

defeat device software, Supervisors B, C, and F, and others knew that U.S.

regul ators would measure VWbés diesel vehi
U.S. tests with specific, published drive cycles. VW AG emplsyaing at

the direction of Supervisors B, C, and F, and others designed the VW defeat

device to recognize whether the vehicle was undergoing standard U.S.

emi ssions testing on a dynamometer (or Ad
being driven on the roashder normal driving conditions. The defeat device

accomplished this by recognizing the standard drive cycles used by U.S.

regul ator s. | f the vehiclebs software de
vehicle performed in one mode, which satisfied U.S. Né@missions

standards. If the defeat device detected that the vehicle was not being tested,

it operated in a different mo d e , i n whioc
emissions control systems was reduced substantially, causing the vehicle to

emit substatially higher NOx, sometimes 35 times higher than U.S.

standards.

In designing the defeat device, VW engineers borrowed the original concept
of the duaimode, emissions cycleeating software from Audi. On or about
May 17, 2006, a VW engineer, in dedxing the Audi software, sent an email

to employees in the VW Brand Engine Development department that
described aspects of the software and cautioned against using it in its current

form because i teatwg se., dispaumechanisnt tp ddteet,

evade and defeat U.S. emissions cycles or tests. The VW AG engineer wrote

(in Ger man), Awi thin t hduelmeciomntheance struc
acoustic function iIs nearly adatmays acti v

set. This function is pure [clebeating] and can like this absolutely not be
used for US607. 0
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Throughout in or around 2006 Supervisor F authorized VW AG engineers to

use the defeat device in the devel opment

concerns expressed by certain VW AG emplgyabout the propriety of

designing and activating the defeat device software. In or about the fall of

2006, lower level VW AG engineers, with the support of their supervisors,

raised objections to the propriety of the defeat device, and elevated the issue

to SupervisoB. During a meeting that occurred in or about November 20086,

VW AG employees briefed Supervisor B on the purpose and design of the

defeat device. During the meeting, Supervisor B decided that VW should
continue with pr odjectcwith thendefeat deich, end US 6 0 7
instructed those in attendance, in sum and substance, not to get caught.

pr

Throughout 2007, various technical probl e

that led to internal discussions and disagreements among member¥\df the

AG team that was primarily responsible for ensuring vehicles met U.S.
emissions standards. Those disagreements over the direction of the project

were expressly articulated during a contentious meeting on or about
October5, 2007, over which Supervis@r presided. As a result of the

meeting, SupervisdC authorized Supervisé and his team to proceed with

the US607 project despite knowing that
software would enable VW diesel vehicles to pass U.S. emissions tests.

Sta¢ting with the first model year 2009
Subject Vehicles through model year 2016, Supervisof3 and F, and

others, then caused the defeat device software to be installed in the 2.0 Liter
Subject Vehicles marketed anddah the United States.

Certification VW Diesel Vehicles in the United States

VW employees met with the EPA and CARB to seek the certifications
required to sell the Subject Vehicles to U.S. customers. During these
meetings, some of which Supervisomaffended personally, VW employees
misrepresented, and caused to be misrepresented, to the EPA and CARB staff
that the Subject Vehicles complied with U.S. NOx emissions standards, when
they knew the vehicles did not. During these meetings, VW employees

o

of

desri bed, and caused to be described, VW60 s

control systems to the EPA and CARB staff in detail but omitted the fact that
the engine could not meet U.S. emissions standards without using the defeat
device software.

Also aspart of the certification process for each new model year, Supervisors
A-F and others certified, and/or caused to be certified, to the EPA and CARB
that the Subject Vehicles met U.S. emissions standards and complied with
standards prescribed by the Cleair Act. Supervisors A=, and others,
knew that if they had told the truth and disclosed the existence of the defeat
device, VW would not have obtained the requisite Certificates for the Subject
Vehicles and could not have sold any of them in the UnitegsSta

Importation of VW Diesel Vehicles in the United States

In order to import the Subject Vehicles into the United States, VW was

required to disclose to CBP whether the vehicles were covered by valid
certificates for the United States. VW did so &ffixing a label to the
vehiclesd engines, VW empl oyees caused
vehicles complied with applicable EPA and CARB emissions regulations and

t

C
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limitations, knowing that if they had disclosed that the Subject Vehicles did
not meet U.S. emissions regulations and limitations, VW would not have
been able to import the vehicles into the United States. Certain VW
employees knew that the labels for the Porsche Vehicles stated that those
vehicles complied with EPA and CARB emissions ulatons and
limitations, when in fact, the VW employees knew they did not.

101 At par44 (at pl7 of Exhibit2), the parties noted their agreement that Supervisaisd C
and others marketed, and caused to be marketed, the vehicles referred to in2Ewitoet
USpublicasic| ean adlii e s ei 100 n me n twhénlthey khew ithese dehigles

had been intentionally designed to detect, evade and defeat US emissions standards.

102  VWAG subsequently developed a second generation 2.0L diesel engine whitdunehed
in the US in or around 2011. That engine also contained software which was designed to

detect, evade and defeat US emissions tests.

103 At pars52i 64 (at pp21i 25 of Exhibit2), the parties to the USSOF set out their agreement as
to the concealm# of thedefeat devicesn the 2.0L diesel engines imported into the US.

Those paragraphs are in the following terms:

The Concealment of the Defeat Devices in the United Stat2< Liter

52. In or around March 2014, certain VW employees learned ofethdts of a
study undertaken by West Virginia Univers
Engines and Emissions and commissioned by the International Council on
Clean Transportation (the Al CCT studyo)
substantial discrepanciestime NOx emissions from certain 2.0 Liter Subject
Vehicles when tested on the road compared to when these vehicles were
undergoing EPA and CARB standard drive cycle tests on a dynamometer.
The results of the study showed that two of the three vehiclesitestthe
road, both 2.0 Liter Subject Vehicles, emitted NOx at values of up to
approximately 40 times the permissible limit applicable during testing in the
United States.

53. Following the ICCT study, CARB, in coordination with the EPA, attempted
to workwith VW to determine the cause for the higher NOx emissions in the
2.0 Liter Subject Vehicles when being driven on the road as opposed to on
the dynamometer undergoing standard emissions test cycles. To do this,
CARB in coordination with the EPA, repeaedisked VW questions that
became increasingly more specific and detailed, as well as conducted
additional testing themselves.

54. In response to learning about the results of the ICCT study, engineers in the
VW Brand Engine Development department formadad hoc task force to
formulate responses to questions that arose from the U.S. regulators. VW AG
supervisors, including Supervisors A, D, and E, and others, determined not to
disclose to U.S. regulators that the tested vehicle models operated with a
defeat device. Instead, Supervisors A, D, and E, and others decided to pursue
a strategy of concealing the defeat device in responding to questions from
U.S. regulators, while appearing to cooperate.
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Throughout 2014 and the first half of 2015, Supervigar®, and E, and
others, continued to offer, and/or cause to be offered, software and hardware

Aifi xeso and explanations to U.S. regul ato

higher NOx measurements on the road without revealing the underlying
reasorni the existence of software designed to detect, evade and defeat U.S.
emissions tests.

On or about April 28, 2014, members of the VW task force presented the
findings of the ICCT study to Supervisor E, whose supervisory responsibility
included addressingafety and quality problems in vehicles in production.
Included in the presentation was an explanation of the potential financial
consequences VW could face if the defeat device was discovered by U.S.
regulators, including but not limited to applicable nger vehicle, which
were substantial.

On or about May 21, 2014, a VW AG employee sent an email to his
supervisor, Supervisor D, and ot her s,
with SupervisoA, at which emissions issues in North America for the Gen 2

2.0 Liter Subject Vehicles were discussed, and questions were raised about

the risk of what could happen and the available options for VW.
SupervisoD responded by email t hat he was
supetrvisor in charge of Quality Managemen¥&¥ AG and instructed the

VW AG employee to fiplease treat confident

On or about Octobel, 2014, VWAG employees presented to CARB
regarding the ICCT study results and discrepancies identified in NOx emis
sions between dynamometer tieg and road driving. In response to
guestions, the VW AG employees did not reveal that the existence of the
defeat device was the explanation for the discrepancies in NOx emissions,
and, in fact, gave CARB various false reasons for the discrepancie@xn N
emissions including driving patterns and technical issues.

When U.S. regulators threatened not to certify VW model year 2016 vehicles
for sale in the United States, VW AG supervisors requested a briefing on the
situation in the United States. Onaout July 27, 2015, VW AG employees
presented to VW AG supervisors. Supervisors A and D were present, among
others.

On or about August 5, 2015, in a meeting in Traverse City, Michigan, two
VW employees met with a CARB official to discuss again therdgncies

in emissions of the 2.0 Liter Subject Vehicles. The VW employees did not
reveal the existence of the defeat device.

On or about August 18, 2015, Supervisors A and D, and others, approved a
script to be followed by VW AG employees during apcoming meeting

with CARB in California on or about August 19, 2015. The script provided
for continued concealment of the defeat device from CARB in the 2.0 Liter
Subject Vehicles, with the goal of obtaining approval to sell the33andel

year 2016 2.Qiter Subject Vehicles in the United States.

On or about August 19, 2015, in a meeting with CARB in El Monte,
California, a VW employee explained, for the first time to U.S. regulators
and in direct contravention of instructions from supervisors atA@GY that
certain of the 2.0 Liter Subject Vehicles used different emissions treatment
depending on whether the vehicles were on the dynamometer or the road,
thereby signaling that VW had evaded U.S. emissions tests.
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63. On or about September 3, 2015, imaeting in El Monte, California with
CARB and EPA, Supervisor D, while creating the false impression that he
had been unaware of the defeat device previously, admitted that VW had
installed a defeat device in the 2.0 Liter Subject Vehicles.

64. On or abouSeptember 18, 2015, the EPA issued a public Notice of Violation
to VW stating that the EPA had determined that VW had violated the Clean
Air Act by manufacturing and installing defeat devices in the 2.0 Liter
Subject Vehicles.

104  Subsequently, in about Septeer 2015, in a further endeavour to conceal the true course of
events in relation to the development of tiedeat deviceleployed in the 2.0L diesel engines
imported into the US, VWAG employees destroyed documents and files which related to US
emissionsissues which they believed would be the subject of a hold notice issued by
VWAG6s US subsidiary in due course in order

any legal proceedings. These matters are addressed @Bpar82 of Exhibi@.

The USDefeat Device Software and the Australian Two Mode Software

105  In about 2006, a very senior supervisor employed by VWAG (probably Supetvisterred
to in theUS plea agreement) authorised the Two Mode Software for use in vehicles fitted
with the EA189 ¢ksel engine which were later supplied in Australia, for the purpose of
enabling theaffectedvehiclesto pass the relevant Australian emissions tests even though,
when driven on the road in normal use, those vehicles would not be able to satisfy the NOx
emissiors limits specified in ADR79. Thereafter, under the ongoing supervision of that very
senior employee and other supervisory personnel, VWAG employees calibrated and installed
the Two Mode Software in the EA189 diesel engines installed in the affeekécles which

were later sold in Australia

106  Despite the circumstance that, in someesently irrelevantespects, the diesel engines
installed in motor vehicles sold in the US market differed from the EA189 diesel engines
installed in the affected vetles sold in Australia, the U8efeat devicasoftwarereferred to
in the US plea agreement performed substantially the same function as the Two Mode
Software In particular, a feature of the Ufefeat devicsoftware installed in the engings
the US véicles and the Two Mode Softwariestalled in the engines the Australian
affected vehiclesvas the ability to recognise, atyaparticular moment, the parameters of a
relevant emissions test and then to causaffeeted vehiclesincluding the EGRsystem of

the vehicles, to operate in Mode
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THE MAIN ISSUES IN THE CLASS ACTIONS

A Brief Exposition of the Applicants6 Pleade

The BL Proceedings

The Cantor proceeding concethAudi diesel vehicles only. The only respondent to that
proceedingwas Audi Australia. The vehicles whichvere the subject of the Cantor
proceeding are those specified in faof the Third Further Amended Statement of Claim
filed in that proceeding on 1Beptember 2017. The vehicles specified in that paragraph

were:

Make Model Year
Audi Al 2011 2014
A3 (1.6) |20112013
A3 (2.0) |2009 2013

A4 2008 2015
A5 2012 2016
AB 2009 2014
Q3 2012 2014
Q5 2009 2016
TT 2009 2014

The Tolentino proceeding concerhcertain Volkswageibranded vehicles as well as three
modds of Skodabranded vehicles. The only respondent to that proceedasVW
Australia. The vehicles whickvere the subject of theTolentino proceeding are those
specified in pafl of the Third Further Amended Statement of Claim filed in that proceeding
on 18September 2017. The vehicles specified in that paragvap

Make Model Year
Volkswagen Passenger Cars Golf 2009 2013
Polo 2009 2014
Jetta 20102015
Passat CC 2008 2012
Volkswagen CC | 2011 2015
Passat 2008 2015
Eos 2008 2014
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Make Model Year
Tiguan 2008 2015
Skoda Octavia 2009 2013
Yeti 2011 2015
Superb 2009 2015
Volkswagen Commercial Vehicles| Caddy 20102015
Amarok 2011 2012

During the

BL proceedngs was, therefore, 93,234.

relevant period, Affected Vehicles sold,
manufactured, and/or supplied by the respondent in Ausf{wlidi Australiaand
VW Australial cont ai ned
European, and Commonwealth emission, standadd, in particular, UN/ECE

a

each proceedingvas dealing with differently branded vehicles.

nfndef eat

In each of the BL proceedings, the applicantethe following allegation:

The allegations made by the applicant in the Cantor proceeding aatleth&tions made by
the applicant in the Tolemo proceedingvere substantially the same although thevere
minor differencedetween the two sets of allegatiombich simply refleatd the fact that

In each proceeding, the
applicant allged that 54,745 Volkswagehranded passenger cars, 17,256 Volkswagen
branded commercial vehicles, 16,085 Abdanded vehicles and 5,148 Skdatanded
vehicles were affected by the emissions scantlaé total number of vehicles covered by the

imported, distributed,

deviceo

within

Regulation Number 83 articles 2.16 & 5.1.2.1, in hidden emissions software that
could recognise whettn a vehicle was being operated in a test laboratory or on the

road.

and Skodpproceeding).

influenced the operation of thaffected vehicles.

(Parl18 of the Third Further Amended Statement of Claim in the CdAiadi) proceeding
and parl4 in the Third Further Amended Statement of Claim in the Toleiftfiotkswagen

Having alleged that each of the affected vehicles contairkedest devicethe applicants in
the BL proceedings then descmbén brief terms the way in which thatefeat device
Each afipant then allege that the
affected vehicles described in each of the relevant Statements of Claim did not comply with
the applicable Commonwealth emissa@tandards in that they emittetuchhigher levels of

NOx than was permitted by those standamaty for that reason, could not lawfully be driven

t
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on the road in Australia They also allegkthat the deployment of defeat devicéen motor

vehicles in Australia was prohibited under ADB.

In the alternative, the applicant @ach ofthe BL proceedingsllegel that the Two Mode
Software described in the relevant pleadings condiitatéefeat deviceequivalentbecause

that softwaredefeaedthe purpose of the prohibitian ADR 79 on the use oflefeat devices

The applicants in the BL proceedings tralegel that Audi Australia and VW Australia
concealed the fact that the affected vehicles containdefeat deviceor, alternatively, a
defeat device equivalenfrom all relevant Australian regulatory authoritieand from

Australian consumers

The applcantin each of the BL proceedingben allegd that, by importing, marketing,
distributing, leasing, selling, financing, manufacturing, supplying or making available to be
sold in Australia vehicles fitted with tiievo Mode Softwarelefeat devicethe repondentin

each case engaged @onduct in trade or commerce within the meaning @B sf the
Australian Consumer LawACL ) or, for those group members who acquired or leased an
affected vehicle prior to January 201lengaged irtonduct in trade or comence within the

meaning of $2 of theTrade Practices Act 197@&Cth) (TPA). It wasthen alleged in each

case that the respondent in each case engaged in conduct that was misleading or deceptive or
was likely to mislead or deceive in contravention of islevant provisions of the ACL and

the TPA.

In addition, each applicant alledj¢hat, by failing to disclose that the affected vehicles had
been fitted with adefeat devicer a defeat device equivalerthe respondent in each case

engaged iradditionalcontraventions of 48 of the ACL and §2 of the TPA.

The applicant in each caakso allegedhat, by makingexpresgepresentations in advertising
material and in sales brochures that the affected vehiclesfiveré e a n vehiclesand | 0

that those vehles met the relevant Commonwealth emissions standards for NOXx, in
circumstances where neither of the matters asserted was true, the respondent in each case also
contravened 48 of the ACL andwhere applicables 52 of the TPA.

In addition, in each &, the applicant alledehat the respondent supplied vehicles that did
not meet the statutory guarantee embodiedo#h(%) of the ACL, supplied vehicles that were
not of a merchantable quality in breach G#4® of the TPA in respect of vehicles acqdim

leased prior to January 2011 and supplied vehicles that did not comply with Australian
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safety standards in breach 01@6(1) of the ACL or $5C(1) of the TPAfor those group

members who acquired an affected vehicle priorJariuary 2011.

118  The aplicants in the BL proceedings claimed declarations, damages or compensatiibn and,
feasible,a full refund of the purchase price upthe return of the affected vehiclesThe
applicantsdé damages cl aim was f odesdausedbydi mi nt
the presence of the Two Mode Software in the engines of those vehicles.

The MB Proceedings

119  The allegations made each of the MB proceedings wesebstantially the same (as was the

case in each of the BL proceedings).

120 In the MB proceedingslooked at together, the group members were defined as the

applicant(s) and all other persons who:

@) Prior to 30ctober 2015, acquired an interest in an affected Volkswagen, Audi or
Skoda diesel vehicle the particular models of which were specified inatert@nt of
Claim in each case. Those models were essentially the same models as were specified
in the BL proceedings (as to which, see [i(109] above); and

(b)  Still had an interest in that vehicle as @&ober 2015

but not including:

) The respondentsy any wholly or partly owned subsidiary of any of them;

(i) Any Volkswagen, Audi or Skoda authorised dealer;

(i) Any judge of this Court; and

(iv)  Any group member in the BL proceedings who had retained Bannisteraka®

legal representative in either of the BL peedings except those group members who

had also retained Maurice Blackburn in any of the MB proceedings.

121 In the Richardson proceeding, the applicant carved out a subgroup, being those members of
the main group who acquired an interest in an affected Aigdel vehicle containing a
Selective Catalytic ReductiorfsCR) system. These vehiclesvere predominantly Audi Q5
SUVs.

122 The last iteration of the Statement of Claim in each of the MB proceediagihe Second
Further Amended Statement of Claim filed e€ach case on I¥eptember 2017. The



-38-

respondents in the Dalton proceedimgre VWAG and VW Australia. The respondents in
the Richardson proceedingere Audi AG, Audi Australiaand VWAGand the respondents in
the Roe proceedingereSkoda, VWAustralia ad VWAG.

123  After describing in some detail the chronology of the exposure of the emissions sttandal
way in which the NEDC Typé& Emissions Test woskand the regulatory framework in
respect of the importation and sale in Australia of motor vehicleh, &athe applicants in
the MB proceedings alledethat, during the period from approximately 2006 to 2015,
VWAG installed, or caused to be installed, in cerdolkswagen, Audi and Skoearanded
di esel vehicles a form of ntsysterh deaigned toi detectt he v
when the vehicle was undergoing an emissions test and to activate or maximise parts of the
emission control system in the vehicle so as to reduce the output of NOx in a way that did not
occur, or did not occur to the same extém normal use of the vehicle or in normal driving
conditions and therefore had installed into those vehictesfeat devicevithin the meaning
of thattermin ADR 79 (par27 of the current Statement of Claim in the Dalton proceeding
par28 of the curent Statement of Clainm the Richardsorproceedingand par28 of the

current Statement of Claim theRoe proceeding).

124  The applicants then alledehat thedefeat deviceso describeddeactivated parts of the
vehiclebs emissi on ctleneffactivdnesssof the emmssion @antrolr e d u ¢
system, with the result that the vehicleods
substantiallyhigher levels of NOx.The applicants allegithat the Two Mode Softwanas
installed in Volkswageibrande vehicles, Audbranded vehicles and Skoebdeanded

vehicles in the relevant period.

125  The applicants then allegehat the presence of thdefeat devican the engines of the
affectedvehicles was concealed from theevant Australiamegulatory authoritie andfrom

Australian consumers.

126 | note that, in their Defencedhd respondents admitted that the Two Mode Softwas
installed in the engines of the affected vehicles but denied that the Two Mode Software was a
defeat device

127 The applicants also allegehat, without thedefeat devicethe affected vehicles could not
have compled with the requirements of ADR9 and could nohave compied with State

legislation governing the registration of motor vehicles



128

129

130

131

132

133

-39-

The applicants also put a case based upenntition that, if, for technical interpretative
reasons, the Two Mode Software did not constitutief@at devicevithin the meaning of
ADR 79, it was nonethelessdefeat device equivalerthe installation of which constituted a
breach of ADR79 in any gent.

The applicants allegethat, by manufacturing, importing, supplying and distributing diesel
motor vehicles fitted with the Two Mode Software, the respondents represented to all persons
acquiring or dealing with the affected vehicles that those \eshicbmplied with the
applicable legal requirements for road vehicles in Austaiié that consumers relied upon
those representations when they purchased affected vehidlesapplicants then allegjghat

those representations were false and misleadimdy that the affected vehicles could not
lawfully be imported into Australia, could not lawfully be sold in Australia and could not

lawfully be driven on the road in Australia

The applicants also allede¢hat, by the conduct referred to at §] 2bove, tle respondents
represented to the Commonwealth of Australia that the affected diesel vehicles were
compliant with ADR79 in circumstances where those vehicles did not comply with ADR

and that the Commonwealth relied upon those representations in thesvagys pleaded by

the applicants

They also alleggthat, by engaging in the same conduct, the respondents represented to the
Commonwealth that the affected diesel vehicles had not been modified to openaianines

which wasdifferent from that usechinormal driving conditions when undergoing testing for
compliance with emissions standards which representations were also false and misleading

and that the Commonwealth relied upon those representations

The applicants also alledgehat, by manufacturinthe affected diesel vehicles for supply to
and sale in Australia artay applying for and obtaining approval to affix compliance plates to
those vehicles and furtheor alternatively, by affixing or arranging for the affixing of
compliance plates to thosehicles, the respondents created a reasonable expectation on the
part of the Commonwealth and on the parAaktralianconsumers that the affected vehicles
complied with ADR79 in circumstances where that expectation was not met. The failure to

meet that expectation constituted misleading and deceptive conduct by silence.

The applicants also allegehat, by engaging in the conduct to which | have referred, the

respondents made false or misleading representationthe Commonwealth and to
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Australian cemsumersn trade or commerce in breach d%(1)(b) and 29(1)(g) of the ACL
and, as appropriate, in breach &3a) and $£3(c) of the TPA.

The applicants also alledéhat the respondents engaged in unconscionable conduct, that they
failed to compy with a number ofstatutory warranties and guarantees, that they supplied
goods which were not of merchantable quality, that they supplied goods which were not of
acceptable quality, that they supplied goods which breached express warranties given at the
time of supply, that they failed to comply with safety standards, that their conduct constituted

the tort of deceit and that thevere guilty of equitable misrepresentation.

Il n part, VWAGO6s |liability was sai tlaahddhebe ac

other subsidiaries.

The MB applicants claimed declaratory relief, damages, compensation, exemplary damages
and, in the alternative, an account of profihe MBa ppl i cant sé pri mary da
for compensation for the diminution in veluof the affected vehicles caused by the
contravening conduct on the part of VWAG and its subsidiaries.

The Principal Defences Raised by the Respondents

The respondents denied that the Two Mode Software constitudeteat devicevithin the
meaning of MR 79. They also denied that that software constitutedefg@at device
equivalentas pleaded by the applicants in all of the cases. By March 2018, when thé Stage
Hearing commenced, there were very few differences between the applicants and the
respondats as to the operation of the Two Mode Software in the diesel engines installed in
the affected vehicles. By that time, theain contest between thapplicants and the
respondentgoncerned the true interpretation of the relevant provisiortheoMVSA and

ADR 79. The resolution of the competing contentions, to some exiead,heavily
influenced by the true interpretation of the international instruments upon which78DRSs

basedin particular, UNECE Regulation 83

The respondents also contendedttibecause in respect of all affected vehicles they had
obtained appropriate and valid type approvals from the relevant authorities in Europe, the
Australian regulatory authorities were bound to regard the vehicles imported into Australia
and subsequentlgupplied here in respect of which such approvals were held, as fully
compliant with the various regulatory requirements in place in Australia including as being
fully compliant with ADR79.
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139  In respect of at least the deceit case and the unconscionabliect@ase, the respondents
argued that the conduct and knowledge of those officers and employees of the respondents
who were responsible for conceiving the idea embodied in the Two Mode Software and for
implementing the scheme to defeat the relevant eomsstontrols in Australia could not be

attributed to the respondents (being corporations).

140  The respondents also contended that the misrepresentations alleged against them were not
made in trade or commerce, that the applicants could not prove reliandbosa
representations and that the provisions of the ACL and the TPA did not apply to conduct
outside Australia of foreign corporations.

141  The respondents also argued tleaen if they had contravened the various provisions relied
upon by the applicantshe applicants had suffered no loss as a result of any of those
contraventions. They also contended that some of the claims by group members were statute

barred.

142 In addition the respondents contended that certain remedial measiugesechnological
naturewhich they had devised after the commencement of the Australian class,agtiais
they hadoffered toall purchasers of the Australian affected vehides which had been
approved by the relevant regulatory authority in Germany and by DIRD itralas were
effective to render the affected vehicles fully compliant with all relevant emissions
requirements in Australia. It seemed to be common ground that those measures were
effectivein terms of reducing the level of NOx emissions from the affeethicles to the
level mandated by ADR9. However, there was a vigoroasntest between the applicants
and the respondenss to whether the consequences of putting those measures in place were
so deleterious to the performance and condition of thetaffevehicles in the long term as

not to constitute a satisfactory answer to

THE IMPORTANT TERMS OF THE SETTLEMENT

143  Theterms of the settlementearecorded in:

(@ The Deed of Release and Settlement comprising Annaki8&8 to the onfidential
affidavit of Julian Klaus Schimmel affirmed on Rtarch 2020 and filed in the MB

proceedingsJettlement Deedt
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(b) The Settlement Scheme (Versidn comprising Annexure Jk3$1 to the open
affidavit of Julian Klaus Schimmel affirmed on RBfarch 2@®0 and filed in the MB

proceedings3ettlement Schemg and

(c) The Settlement Payment MethodologdPM) comprising Annexure JK89 to the
confidential affidavit of MrSchimmel referred to at subpa) above.

On 1April 2020, | made nopublication orders psuant to 87AF and 37AG(1)(a) of the
FCA Act (Orderl3 in each of the MB proceedings) coveringer alia Annexure2 to the
Settlement DeedAnnexure 2) and the whole of the SPM. Those orders were expressed to

remain in place until 3December 2021.

The Settlement Deed (with the exception of AnneX)rand the Settlement Scheme were not
the subject of any nepublication or suppression order and are presently available to group

members antb the public.

| now turn to describe the essential terms efghttlement, respecting, of courdes factthat
the detail of some parts of the settlement are the subject of thpubtioation orders to
which | have referredt [144]1 [145] above.

In return for:

(@) A broad release given by the applicants on their oalmalh and on behalf of group
members in favour of the respondents and their employees, officers and associates (as
to which see the definition d@@laimin cl 1.1 of the Settlement Deed and2cbf the
Settlement Deed);

(b)  An additional broad release being yided directly by eacleligible (registered)
claimant as a condition of receiving payment under the settlement (as to which, see
cl 11.2 of the Settlement Schena#ld AnnexuréA to the Settlement Scheme

(c) The acceptance by the applicants that the settlemeflgicted in the settlement
documentation is without admissions on the part of the responderg@sofcthe
Settlement Deed);

(d) The applicantsé agreement to broad and

of the respondents (&R of the Settlemeri2eed);

(e)  An additional confidentiality promise being provided directly by each claimant as a
condition of receiving payment under the settlement (as to which, 4de2cbf the
Settlement Scheme and Annexééo the Settlement Schemeand

S t
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() The provisionof certain warranties by the applicants and their lawyer&4(d and
cl 14.3 of the Settlement Deed)

the respondents agreed to make a number of payments akdepo certain matters
confidentia. The respondentsd <conf i dexensiva Wwithtthg obl i

confidentiality obligations undertaken by the applicants as part of the settlement.

148  First, under cl’.1 of the Settlement Deed, the respondents agreed to pagtregate
Settlement Suiss defined in cl.1 of the Settlement Deed withd® days of the later of:

(@8 The Approval Date; and

(b)  The dateuponwhich the Administrator gives notice to the legal representatives of the
respondents of the numberRégistered Affected Vehicles determined in accordance

with the Settlement Scheme.

149  Three dénitions in cl1.1 of the Settlement Deed are importdat having a correct
under standi ng oT7.1obligations. &rose deiirdtions ares. 6 ¢ |

1 Aggregate Settlement Summeans the total amount payable by tiespondents
having regard to the numbeof Registered Affected Vehicles, determined in
accordance with Annexugand cll6, 7, 8 and 9.1 of the Settlement Scheme.

1 Registered Affected Vehiclemeans an Affected Vehicle in relation to which a
Participating Group Member is determined by the Adstiator as satisfying the
Eligibility Criteria in the Settlement Scheme. For the avoidance of doubt, if more
than one Participating Group Member has an interest in any particular Affected

Vehicle, that vehicle will be counted as one Affected Vehicle.
1 Affected Vehicleme ans vehicles subject to the CIl ac

1 Approval Date has the meaning given to it by &6 of the Settlement Deed.
Relevantly, theApproval Dateis that date which is at the expiration of the appeal
period from the date upowhich the Approval Orders were médm this case, no
Appeal or Application for Leaveo Appeal having been filedhe Approval Dateis
that daywhich is at the expiration of the period @B days after RApril 2020 viz
30 April 2020. | will proceed uporthe basis that thApproval Datefor the purposes
of the Settlement Deed and the Settlengatteme is 3@pril 2020.
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150 It is not necessary to delve further into the definitionsGtéss Action Proceedings,

Participating Group Membeor Eligibility Criteria.

151  The Registered Affected Vehiclase thoseAffected Vehiclesvhich are ultimately accepted

by the Administrator as eligible to share in tkggregate Settlement Sum

152  The Administrator, appointed by the Court to administer the Settlement SchemayriseMa

Blackburn. Maurice Blackburn was so appointed épfil 2020.

153  Annexure2 provides that thAggregate Settlement Swamall be no less than $&iillion and
no more than $127.1million. The calculation of the precise quantum of thggregate
Settement Sums dependent upon the number Régistered Affected Vehiclettimately
accepted by Maurice Blackburn as eligible to share in the settlement. The evidence before
me at the approval hearing suggested that, at the end of the assessment peoeessydh
likely to be approximately 42,50@Registered Affected Vehicledf, in the end, there are
42 ,500Registered Affected Vehiclese Aggregate Settlement Suwill be $1207 million. If
the number oRegistered Affected VehiclssA5,0000r more then theAggregate Settlement
Sumwill be $127.1 million. $127.1million is, of course, the maximum amount at which the

Aggregate Settlement Swan be quantified

154  Once the quantum of th&ggregate Settlement Suras been determined, the amount thereof
must be paid by the respondents into a bank account established by Maurice Blackburn as
Administrator for the purposes of the Settlement SchemgéX(b)of the Settlement Degd

155  Thereafter, a number of paymemtsistbe madeout of that bank accoumts regired by the
Settlement Deed, the Settlement Scheme and the SPM.

156  The amount to be paid to eartdividual group membeentitled to share in the settlement
(defined in the Settlement Deed and Settlement Scherfaréisipating Group Membejs
must be determied in accordance with the Settlement Scheme and the SPMorighmeal
version of theSettlement Scheme is Annexi@o the Settlement Deed’he 20March 2020
version of the Settlemer8cheme (VersioR) is Annexure JKS1to MrSc hi mmel 6s op
affidavit affirmed on 2QMarch 2020.

157  The precise basis upon which specific payments to individual group meanbeejuired to
be calculated is the subject of npuablication orders. However, | am able to say that those
individual payments refledhe assesseamount of thediminution in the value of affected

vehicles caused by the fact that the Two Mode Software was installed in those yehittes
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assessed diminution in valbeingarrived at by taking into accountotor vehiclesales data

obtained fromVWAG and its affiliates andeliable industry sources and assuming, for the
purposes of the relativity between particular claims of individual group members, the validity

of the applicantsd primary damages thtory a
most favoured damages theoryhat data takes into account the age, the brand, the model,

the engine size, the body shape and the type of transmission ohféaztedvehicle The
calculationswill alsotake into accourthe expert evidence of Mromas and MrPotter.

158  Upon the assumption that th&ggregate Settlement Suras finally calculated, will be
approximately $12@nillion, then the estimated average settlement payrimeméspect of
each participating vehicle is $2,800 and the range of per vadagiments is expected to be
approximately $1,589 to approximately $6,554. Newer, more expensive vehicles will sit near
the top of that range and older less expensive vehicles will sit closer to the bottom of that

range.

159  Payments to individual group membeanust thereafter be madeut of t he Admi ni
bank accounin accordance with .3 of the Settlement Deed and1® and cll1 of the
Settlement Scheme.

160  The contractually agreed payments payable to the funder of the BL proceedings, Grosvenor
Litigation Services Pty td (Grosvenor), must be deducted from the entitlements of those
group members who contracted with Grosvenor to make those payments and then paid to
Grosvenorat the same time asonies are remitted to those particular group members (see
cl 7.3(c) of the Settlement Deed andL6l3 of the Settlement Scheme).

161  Second, imddition toagreeing tgay theAggregate Settlement Suthe respondents agreed
to pay theAppl i cant sd R am catardiherepay@ents insaccordance with
cll 5.1, 5.2 and 5.4f the Settlement Deedl'hose clauses provide

5. Costs and other payments

5.1  Applicantsécosts

(a) The Respondents will pay the Applicadilisgal costs being professional fees
and disbursements:

) on a solicitor and client basis, Inding GST;

(ii) calculated in accordance with the Applicanestainers with MB or
BL, as applicable;

(iii) including any legal costs incurred in connection with the mediation
and in obtaining the Preliminary Orders and Approval Orders,
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including ordersdr registration, class closure and distribution of the
Settlement Notice as set out in the Settlement;

which are verified as reasonable by a costs expert and approved by the Court
(ApplicantsoReasonable Cosis

The Applicants will retain an independesosts expert§osts Exper) who

will prepare a report quantifying the ApplicadBeasonable Costs in the BL
Proceedings and MB Proceedings in accordance with clause (a) above, and
opining on the reasonableness ther@afsts Repor).

The identity ofthe Costs Expert must be notified to the Respondents prior to
his or her appointment. If the Respondents do not agree that the Costs Expert
is suitably independent and qualified, the parties will use their best
endeavours to agree on an alternative pemuah failing agreement, the
identity of the person is to be determined by the Court.

In preparing the Costs Report and in order to give effect to clause 15.4 of the
Federal Court of Australia Class Actions Practice Note (GEM), the
Costs Expert mayequest that the Respondents disclose the total legal costs
incurred in Australia by the Respondents in their defence of the Class Action
Proceedings and the ACCC ProceedingfRespondent® Costs
Information ), and if such a request is made the Respondeiiitslisclose

the RespondenisCosts Information to the Costs Expert subject to the
following:

(1) the Respondentsobligation to disclose the RespondéntSosts
Information is conditional upon the Costs Expert providing an
undertaking not to disclose, lpicly reveal or otherwise use the
Respondent®Costs Information except as permitted by this clause;

(ii) the RespondeniCosts Information is to be disclosed to the Costs
Expert solely in order for her or him to evaluate the reasonableness
of the Appliantd legal costs and may be relied upon by the Costs
Expert in verifying the amount of the ApplicadBeasonable Costs;

(D[sic] the RespondenisCosts Information is not to be disclosed by the
Costs Expert to anyone, including the Applicants their kegal
representatives;

(ii) the Respondeni€osts Information is to be provided as an estimated
range only, and not in itemised form;

(iii) without disclosing the amount of the Respond&ntSosts
Information, the Costs Reports may refer to the fact that t
RespondentsCosts Information had been disclosed to and was taken
into account by the Costs Expert in verifying the amount of the
Applicant®Reasonable Costs; and

(iv) the Applicanté Solicitors are permitted to draw the terms of this
clause to the &ntion of the Costs Expert.

The Applicants will seek approval for the payment of their Costs by the
Court at the same time as the Approval Application is heard.

The Costs Report must be filed with the Court by the Applicants in support
of the Apppoval Application and served on the Respondents.
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The Respondents will pay the ApplicalReasonable Costs within 60 days
of their approval by the Court by paying them into the trust account of MB in
the case of the MB Applicants and the trust accobiBLoin the case of the

BL Applicants. Acknowledgment of receipt by MB and BL respectively shall
be conclusive evidence of payment of these amounts.

If any Applicant, Group Membes r t he Funder sdepigoaal s t he
to approve the Applicanbscosts or any part of them, the Respondénts

obligation to pay the Applicarddkeasonable Costs will be suspended until

all appealr i ght s i n r el s approval are exhatistedd Cour t 6
t hereaft er tohligatioR wil them meduee in sacdordanwith

any order made on appeal.

Other payments

The BL Applicants may, at the same time as the Approval Application is
heard, seek an order that the Respondents pay the BL Insurance Premiums.

The Respondents will pay the BL Applicants such amhon respect of the

BL Insurance Premiums as is approved by the Court within 60 days of the
Court so ordering by paying the amount approved by the Court into the trust
account of BL. Acknowledgment of receipt by BL shall be conclusive
evidence of paymenmf this amount.

The Approval Application may seek an order that the Respondents pay the
Lead Applicant Reimbursement Payments.

The Respondents will pay any Lead Applicant Reimbursement Payment
ordered by the Court within 60 days of the Caatodering by paying the
LeadApplicant Reimbursement Payment into the trust account of MB in the
case of the MB Applicants and Joanna Dalton and the trust account of BL in
the case of the BL Applicants. Acknowledgment of receipt by MB and BL
respectively shdbe conclusive evidence of payment of these amounts.

Applicantsécosts relating to this deed

For the avoidance of doubt and to the extent verified by the Costs Expert as
reasonable, the Applicaidtsosts of and in relation to this Deed will form paf the
Applicant®Reasonable Costs.

The quantum of the costs and disbursements incurred by the BL applicants which were

verified as reasonable for the purposes d.tlof the Settlement Deed by an expert legal

costs consultant, Man RamseyStewart, who was retained jointly by the parties, was
$7,800,696.50 inclusive of GST for the period up to and includirfgeBguary 2020.

The quantum of the costs and disbursements incurred by the MB applicants which were

verified as reasonable for the purposeld.1 of the Settlement Deed by the same expert

legal costs consultant was $43,296,810i2@usive of GSTfor the period up to and
including 29February 2020.
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164 | approved those amounts for legal costs and disbursement&mil 2020. The total of the
two amounts was $51,097,506.72.

165 On 1April 2020, | also approved the payment of the followihgad Applicant
Reimbursement Paymer{&ss defined in cl.1) for the purposes of bl2(c) and (d) of the
Settlement Deed viz:

$20,000 to Richard Cantor
$20,000to Josefina Tolentino
$20,000 to Alister Dalton

$10,000 to Joanna Dalton

$20,000 to Robyn Tanya Richardson
$20,000 to William Mclntyre

= =2 =/ =4 A4 A -

$20,000 to Seven Roe

166  The BL Insurance Premiumeferred to in cb.2(a) and (b)is defined in cll..1 of the
Settlement Ded as:

€ the Bannister Law Applicantsé ATE insur an:i
lesser amount as may be approved by the Court).

167  On 1April 2020, | also approved paymetotthe BL applicantsf theBL Insurance Premium
in the amount of $752,844 for thenposes of ¢b.2(a) and (b) of the Settlement Deed.

168  Third, the respondents also agreed to pay the reasonable costs of the administration of the
Settlement Scheme (see9cB of the Settlement Deeand cl14.1(b) of the Settlement
Schemg

169  The total of tle verified amounts for legal costs and disbursements ($51,097,506.72), the
Lead Applicant Reimbursement Payme($430,000) and theBL Insurance Premium
($752,844) is $51,980,350.72.

170  Therefore, if the quantum of thAggregate Settlement Suas ultimately alculated is
$1207 million, the respondents are obliged to pay under the settlement the total amount of
approximately $17Z.million plus the costs of administration of the Settlement Scheme and
plus the applicantsd r easincarted ie thd pergpad fromcost s

1 March 2020 up to the date when the class actions are finalised.
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171  The parties also agreed that the BL applicants and Grosvenor were free to make application
to the Courffor two forms of Funding Equalisation Ordén the alernativeand that any such
application (if made) would not be opposed by the respondertty tire MB applicants.

That reservation in favour of the BL applicants and Grosvenor was subject to specific terms
and conditions to which | will refer in more ditater in these Reason®©ne of the matters
specifically provided for in the Settlement Deed was the appointment of an Independent
Contradictor in respect of the funding applications foreshadowed in the Settlement Deed such
Independent Contradictor toebbriefed and remunerated by GrosvendBoth the BL
applicants and Grosvenor did, in fact, make applications for funding orders purportedly

pursuant to these provisionkrefused to make any funding orders.

CONSIDERATION (SETTLEMENT APPROVA L)

The Relewant Principles

172 Section 33V of the FCA Act is in the following terms:

33V  Settlement and discontinuancé representative proceeding

(2) A representative proceeding may not be settled or discontinued without the
approval of the Court.

2) If the Court gives sth an approval, it may make such orders as are just with
respect to the distribution of any money paid under a settlement or paid into
the Court.

173 The Court has promulgated a Practice Note (Class Actions Practice NoteQ&pPNhe
current version of whiclwas issued on 2December 2019, in which the Court sets out
guiding principles for the conduct of class actions in this Court. As expressly stated in the
Practice Note (at par 1.1(c)), the guidance in the Practice Note is not intended to be inflexibly
applied. It must also be remembered that a Practice Note is a collection of guidance notes for
the assistance of practitioners in navigating the practice and procedure of the Court. A
Practice Note is not intended to be and can never be an authoritatermestt of the law,
particularly substantive law, in respect of any matter addressed in it. A Practice Note is not a
judgment of the Court nor is it equivalent to a judgment of the Gmuris it a Rule of Court
or equivalent to a Rule of Court. Nor cae taken as a statemenmtich reflects consensus
views ofall of the judges of the Court or even a majority of those judéfeguidance set out
in a Practice Note is in conflict with the law as declared in judgments of this and other
relevant Courtsespecially the High Court, then the observations in the Practice Note must

give way to such judgments.
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174  Sections 14 and 15 of the Practice Note set out the procedure and the other requirements that
will generally need to be met when the Court is considean application for the approval of

the settlement of a class action.
175  Paragraph 15.5 of the Practice Note is in the following terms:

15.5 The material filed in support of an application for Court approval of a
settlement will usually be required to adsls at least the following factors:

(@) the complexity and likely duration of the litigation;

(b) the reaction of the class to the settlement;

(© the stage of the proceedings;

(d) the risks of establishing liability;

(e) the risks of establishing loss damage;

) the risks of maintaining a class action;

(9) the ability of the respondent to withstand a greater judgment;

(h) the range of reasonableness of the settlement in light of the best

recovery;

® the range of reasonableness of the settlemeright of all the
attendant risks of litigation; and

() the terms of any advice received from counsel and/or from any
independent expert in relation to the issues which arise in the
proceeding.

176 The principles which ¢go vdedetermiratioe of € oasg dctidrs ¢ o n
settlement approval application are wedtablished an@dre now uncontroversial. As the
authoritiesin this Court make clear, before making an order approving a class action
settlement, the Court must be satisfied thatgettlement is fair and reasonable having regard
to the interests of the class members as a whole, including as between class members:
Australian Securities and Investments Commission v Richa@ds8] FCAFC 89 at [7][8];

Camilleri v The Trust CompanfNominees) Limited2015] FCA 1468 Camilleri) at [5];
Kelly v Wilmott Foress$ Limited (In Liq) (No4) (2016) 335 ALR 439 Kelly) at 454i 457
[62]i [77] esp at454 [62]; Blairgowrie Trading Ltd v Allco Finance Group Ltd (Receivers
and Managers Appointed (lnig) (No3) (2017) 343 ALR 47GBlairgowrie No 3) at 499
500 [81}) [85]; Rushleigh Services Pty Ltd v lgerGroup Limited (In Liq) (Receivers and
Managers Appointed)2019] FCA 2113 Rushleigh at [6]; Andrews v Astralia and New
Zealand Bankig Group Limied[2019] FCA 2216 Andrew$ at [16) [19]; McKenzie v Cash
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Converters International Ltd (N8) [2019] FCA 10(McKenzi¢ at [24] and Clime Capital
Limited v UGL Pty limited [2020] FCA 66 at [27]Clime Capita).

| have foundMoshinskyd 6 s s yoh thehrelevantsprinciples ilCamilleri at [5] to be

particularly helpful. There, his Honour said:

The following principles can be distilled from the case law and applicable practice
notes regarding afipations brought under33V of the Act or cognate pragions in
other jurisdictions:

(a) the central question for theoGrt is whether the proposed settlement is fair
and reasonable in the interests of the group members considered as:a whole
Australian Competition and Consumer Commission v Chats House
Invegments Pty Limited1996) 71 FCR 250 at 258Villiams v FAI Home
Security Pty Ltd (No 4R000) 180 ALR 459Williams) at [19]; Wheelaharv
City of Case)[2011] VSC 215 Wheelahan at [57}[59]; and Matthews v
Ausnet Electricity Services Pty L[2014] VSC663 Matthewg at [34];

(b) there will rarely be one single or obvious way in which a settlement should
be framed either between the claimants and the defendantsr partes
aspects) or in relation to sharing the compensation among claimants (the
inter seaspects) reasonableness is a rangad the question is whether the
proposedsettlement fallsvithin that range Darwalla Milling Co Pty Ltd v
F HoffmarLa Roche LtdNo 2)(2006) 236 ALR 322[@arwalla) at [50];

(© it is not the task of the d@irt to 6 s e egonesébr go behind the tacticalr
other decisions made by théaitiffés legal representativedut ratherto
satisfy itself that the decisions are within the reasonable range of decisions,
having regard to the circumstances which adenowabled t o lairttiffse p
and their representativeand a reasonable assessment of fitlesed on
those circumstancedDarwalla at [50]; Pharma-Care Laboratories Pty Ltd
v CommonwealtliNo 6)[2011] FCA 277 at [22]Modtech Engineering Pty
Limitedv GPT Management Holdings Limitd@013] FCA 626(Modtech at
[12];

(d) the list of factors typically relevant to an assessment of the reasonableness of
a proposed settlemerget out inWilliams at [19], is a useful guide but is
neither mandatory nor necessasglyhaustive it is just a guidg¢seeHaslam
v Money for Living (Aust) Pty Ltd (Administrators Appointg{)07] FCA
897 at [19][20]; Taylor v Telstra Corporation LtfP007] FCA 2008 at [65]
Wingecarribee Shire Council v Lehman Brothers Australia Ltdid)n(No 9)

[2013] FCA 1350 at [47]Mercieca v SPI Electricity Pty Li@012] VSC 204
(Merciecg at [32]),and additional consideration needs to be given to factors
relevant to thedirness of the settlemeinter se

(e) in relation to theinter se fairness,a particular concern of theo@rt is to
confirm that the interests of the leathimtiff, or signeeup clients of a given
firm of solicitors are not being preferred over the interests of other group
members see, egRod Investments (Vic) Pty LtdAbeyratne[2010] VSC
457 (Abeyratng at [19]. The arrangement should be framed to achieve a
broadly fair division of the proceeds, treating like group members alke
costeffectively as possible: see, éderciecaat [37}[39];
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)] an important considation will be whether group members were given
timely notice of the critical elementso that they had an opportunity to take
steps to protect their own position if they wished. Once appropriate notice is
given, the absence of objections or other respoaction from group
members is a highly relevant consideration in support of a settlearghall
its elements:see, egAbeyratneat [22]; andMerciecaat [38]

(9) where a group membeloesobject to the settlement, an important further
guestion is whther the objector is prepared to assume theiraled risksi
of being lead plaintiffcf Wong vSilkfield Pty Ltd[2000] FCA 1421 at [2}4
[30];

(h) in relation to provisions forcostssharing among thesuccessful group
members, agaian important consideration is where the group members were
alerted atan ealy stage to the potential costisaring consequences of
subsequent participation in the actioncf Australian Securities and
InvestmentCommissionv Richards[2013] FCAFC 89 at [46] It is nd,
thereafter, the role of the Court to go behiihe ®sts agreementésee
Wheelaharat [103)), but ratheto satisfy itself that the agreements have been
applied reasonably according to their terms

0] further, thelevel of detail which the Qurt will require in order to be satisfied
that costs have beenlcalated in accordance with the applicable agreements
will vary, depending on factors such as whether the group members are all
clients or include norclient claimantsand the proportion of the settlement
funds to be applied to costs.

178 | also foundLeeJ Hsummary of the relevant principles McKenzieat [24] to be helpful

There his Honour said:

Firstt the Court assumes an onerous and protectd.i
interests, in some ways similar to Court approval of settlements otf beparsons

with a legal disability;secondly the Court must be astute to recognise that the
interests of the parties before it and those of the group as a whole (or as between
some members of the group and other members) may not wholly coitididiy,

and connected to the second point, the Court should be alive to the possibility that a
settlement may reflect conflicts of interest or conflicts of duty and interest between
participants in the common enterprise which has conducted the representative
proceeding;fourthly, the Court should understand that at that point of settlement
approval, the interests of the parties have merged in the settlement and both sides
may not critique the settlement from the perspectives of the group members who may
suffer adetriment or obtain lesser benefits through the settlerfiéthty, the Court

must decide whether the proposed settlement is within the range of reasonable
outcomes, not whether it is the best outcome which might have been won by better
bargaining (inth s way, the Court 6gsuetsads kt hies amp@tl i tani
lawyers, and it should recognise that different applicants and different lawyers will
have different appetites for risk): see generdlypez v Star World Enterprises Pty

Ltd [1999] FCA 104;(1999) ATPR 41678 at 42670 [15] (Finkelstein Jyilliams v

FAI Home Security Pty Ltd (No 43000] FCA 1925; (2000) 180 ALR 459 at 465

466 [19] (Goldberg J)P Dawson Nominees Pty Ltd v Brookfield Multiplex Limited

(No 4) [2010 FCA 1029 at [18] (FinkelginJ); Australian Securities and
Investments Commission v Richafge13] FCAFC 89 at [40] (Jacobson, Middleton

and Gordon JJ)Caason Investments Pty Limited v Cao (N42918] FCA 527 at

[12] (Murphy J).
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appropri at e troleigpmebtisesandstrat the Kauitt is obliged Co u 1

to protect those group members who are not represented and whose interests may be

prejudiced by their absence.

Reasonableness is a randgdairgowrie No 3 at 500 [82]; andKelly at456[74].

In the preseincase, the observations made by Behett 500 [83] inBlairgowrie No 3 are

particularly pertinent. There, his Honour said:

Second,

t he Cour t-guess the dtrategic decisiomstmade by thee c on d

applicantés | egal to esgtisfye itsadf nhiatate idecisiens areb u t rat he
within the reasonable range of potential decisions, having regard to the circumstances

which are known by and reasonably knowable to the applicant and its legal
representatives, and that there has been a reas@sabksment of the relevant risks

based on such circumstances.

In deciding to make the April 2020 settlement approval orders, | applied the above

principles. At the end of the hearing on Mérch 2020, | was satisfied that the settlement

was fair and rasonable.

Discussion

At Section2, pars8i 10 of their Outline of Written Submissions filed onMarch 2020, the

MB applicants made the following submissions by way of summary as to why the Court

should approve the settlement:

8

The court should be satisfl that the proposed settlement is fair and
reasonable and in the interests of group members, in summary because:

a)

b)

d)

of the matters addressed in the Confidential Opinion;

the settlement provides a substantial amount of money in settlement
of the claimsof group members, which is not further reduced by the
applicantsdé | egal cost s;

if the proceedings were ultimately successful, it would likely be

years before any amounts were received by group members, having

regard to the complexity of the proceedings t h e respondent s
vigorous defence of the proceedings, the time it would take before

any final hearing were to be heard and determined (which is even

more difficult to predict with the recent COViD9 pandemic), and

the likelihood of appeal;

the settlenent will avoid substantial additional legal costs on the part
of all parties;

a very substantial number of group members have registered to
participate in the settlement. The number of objections received is
low. For the most part, the objections amséd upon a (possibly
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understandable) misapprehension about the amount that group
members will receive, or on the basis that group members are
desirous of remedies (e.g. a buyback) not available in the
proceedings; and

f) the settlement employs a ratiomaéthodology to allocate payments
among group me mber s t hat i s based
theories as to how group members suffered loss and damage, and that
may be (and is being) administered without undue cost or delay.

9 As to the last point, thereey obviously, different ways to divide up the sum
of money made available through the settlement to group members. These
range from the very simple (e.g. a division of the money equally amongst all
group members) to the more complex (for example, see&imgke account
of precise differences in the value of vehicles, or the different interests of
group members (owner, lessee etc.), the different makes of vehicles, the time
at which vehicles were purchased, the different purchase prices paid, etc.). In
relation to the latter approach, the present case is particularly complicated in
that regard not only because the range of variables is very large, but also
because there are different potential conceptual bases on which a group
member could be compensatedd otentially different times at which loss
could fall to be assessed. There is a difficulty in making any such more
complex allocation, in that it depends upon the collection of a substantial
amount of data and the development of a methodology to takeistcof all
the relevant differences. At some point, the cost of such an exercise will be
out of proportion to the benefit that the exercise may achieve in determining
a just and equitable allocation. A balance must be struck, which of necessity
will involve some differences between group members being dealt with in a
Abroad brusho way.

10 The proposed settlement payment methodology strikes a balance in this
respect. It relies upon reliable and informative data sources as to the value of
each gr o uspvehicle and @ redsoned approach (based on expert
evidence) as to the appropriate allocation for each relevant interest in an
affected vehicle. It does not take accountabfdifferences between group
members, but it takes sufficient account of diffeeeso as to result in a fair
and equitable division.

After making a brief submission outlining the relevant principles, the MB applicants then
addresseth their Outlinea number of specific submissions to those matters idfpé&rof the
Class Actions Prdice Note which they considered should be addressed by the Court in the

present cases when deciding whether to approve the settlement. Sb& 2@rsf theMB

app!l iQudrmet s o6

| shall adopt the same approach when explaining my reasons for appre/sejtiement.

The Complexity and Likely Duration of the Litigation (P&ak5.5(a))

As the docket judge in all seven Volkswagen matters, as the judge who has case managed all
seven matters atlatimes as the judge who has heard all but one of the Irtettoy
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Applications made in the matteasnd as the judge who presided over the Stafearing |

am well placed to assess themplexity and likely duration of the litigatiénfor present
purposes, the five class actions. The litigation has been extreomaplex and lengthy. Up

to the end of 2019, when the Settlement Deed was signed, there had bé&zase38
Managemenidearings, most of which were, in themselves, relatively complex; 11 substantial
Interlocutory Applications; and a vigordyscontested hearg of 12 separate questions of 14
daysdé6 duration. Il n addition, I have made
actions. As at September 2019, when the matters were setti@ahciple the Stage
Hearing was about to commencéhat heaing was fixed for a period of eightveeks in two
separate blocks. Thetage3 Hearings would thereaftelso have required many weeks of

hearing.

Mr Bannister estimated that the total costs expended by the parties to date would be close to,

if not morethan, $100mi | | i on . The tot al costs expended

was approximately $5illion. Although there was no evidence before me as to the
guantum of the respondentsd expendituye on
more than $55nillion. IthinkthatMrBanni st er 6s opinion as to

spent to date in the litigation was probably overly conservative.

In addition to the above matters, there was a very real prospect of multiple appealsfwhich
filed, would havedelayedthe ultimate resolution of the matters andetislbstantially to the
costs of achieving that resolution.

There was no doubt in my mind that a settlement of the matters upon reasonable terms was
going to be a far more prefdble outcome for all parties than woudldvebeen achieved by

litigating the matters to the bitter end.

The Stage of the Proceedings (P&5.5(c))

As at September 201fhe Stagd Hearing had been completed and $tage2 andStage3
Hearingswere in pospect. Thecommencement of thetage2 Hearing wasmminent. There
was a long way to go. Avoiding all further hearings, including Case Management Hearings
and Interlocutory Hearings, wagoing to bea veritable boon to all partiesBy way of
examplethe final determination of the quantum of the loss suffered by individual members
of the classes wouldavetaken a considerable amount of time amduld haveconsume

considerable resourceall of whichweresavedbecausehe proceedingweresettled

o

h
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The Ability of the Respondents to Withstand a Judgment for a Sum Greater than the
Settlement Payments (Pd/5.5(Q))

191  As submitted by the MB applicants, there is no evidence to suggest that the respondents could
not withstand a judgment in an amount whichnsager than the amounts payable under the

settlement.

The Risks of Establishing Liability and Loss or Damage and of Maintaining the Class
Actions (ncluding the Range of Reasonableness of the Settlement in Light of the Best
Recovery andn Light of the Riks of Litigation (Pars15.5@), (e), (f), (h) and (i))

192 At the heart of all of the causes of action relied upon by all of the applicants was the

allegation that the Two Mode Software constitutedefeat devicevithin the meaning of
ADR 79.

193  In all relevan versions of ADR79, the use of defeat devicén a motor vehicle is prohibited.
In cl2.16 of AppendiXA to all relevant versions of ADR9, defeat devicas defined as
follows:

216 A Def eat mearsvanyetement of design which senses temperature,
vehicle speed, engine rotational speed, transmission gear, manifold vacuum
or any other parameter for the purpose of activating, modulating, delaying or
deactivating the operation of any part of the emission control system, that
reduces the effectiveness the emission control system under conditions
which may reasonably be expected to be encountered in normal vehicle

operation and use. Such an element of design may not be considered a defeat
device if:

2.16.1. The need for the device is justified in texmif protecting the engine
against damage or accident and for safe operation of the vehicle; or

2.16.2. The device does not function beyond the requirements of engine
starting; or

2.16.3. Conditions are substantially included in the Type | or Type VI test
procedures.

194  The definition ofdefeat devicen ADR 79 reproduces the definition défeat devicéound in
UNECE Re@3. In that instrument, the use ofdefeat devicen a motor vehicle is also
prohibited.

195  The full title of UNECE Re@d3 is United NationsEconomic Commission for Europe
Regulation 83, Uniform Provisions Concerning the Approval of Vehicles with Regard to the
Emission of Pollutants According to Engine Fuel Requirememltsch is an international
instrument given legal effect in Australia thghuADR 79.
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As | have already noted, in March and May 2018, | heard the twelve separate quesitbns whi
had been ordered by me onN6vember 2017.This was the hearing known &st he 1St ag e
He ar i A guestion of central importancd the Stagé Heamg was whether the Two

Mode Software was @efeat device At that hearing,le parties placed before the Court all of

the evidence which they considered relevant to the determination of that question and also
made detailed, comprehensive and lengthy ss&ions (both oral and written) directed to the
guestion. By the end of May 2018, that question had been fully litigated before me. For
these reasonsiaving considered thissuevery carefully,| am in a position to express a
conclusion on th@oint: In my opinion, the Two Mode Software waslefeat deviceavithin

the meaning of ADR9. Thus, the applicants would have succeeded on this crucial

foundational issue.

This conclusion is consistent with the views of regulators in Europe, the UK, the US and
Australia. It is also on all fours with the opinion of Waksndaa judgeof the High Court of
Justice of England and Wales expressed by his Lordship in a recent juddbnessiey and

Ors v Volkswagen Aktiengesellschaft and R620] EWHC 783(QB) (Crossley.

In Crossley his Lordship considered the definitionddfeat deviceontained in Ar8(10) of
EU Council Regulation 715/2007 dated Rfhe 2007 which relevantly provided:
..hdef eat devicedo means any el ememmcte of desi gr
speed, engine speed (RPM), transmission gear, manifold vacuum or any other
parameter for the purpose of activating, modulating, delaying, or deactivating the
operation of any part of the emission control system, that reduces the effectiveness of

the emission control system under conditions which may reasonably be expected to
be encountered in normal vehicle operation and use.

The definition of defeat devicereproduced at [18 above is virtually identical to the
definition ofdefeat devicen ADR 79.

Of course, a finding that the Two Mode Software wakefeat devicés only onestep along

the way. In order to achieve meaningful success against the respondents, the applicants were
required to establish much, much more. In my view, the applicanis fiagry serious risks

in endeavouring to establish recoverabl e | os
of the law. | do not mean to suggest by that remark that they would not have achieved some
measure of success. | intend merely to soundte of caution.l will now mentionsomeof

these risks and also discuss the reasonableness of the settlement when assessed against these

risks.
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Before addressing in a little more detail some of the risks confronting the applicants in the

present caseswill take a moment to recap some aspects of the settlement.

As noted at [18] above, if theAggregate Settlement Suas finally calculated, turns out to
be approximately $12@illion, as expectedhen the estimated average settlement payment
in resgect of each participating vehicle will be $2,800 and the range of per vehicle payments

is expected to be approximately $1,589 to $6,554.

The per vehicle amounts referred to above are calculated pursuant to the SPM which, in
effect, adjusts or weighs the ymaents between different classes of claimants, depending
upon which vehicle they had and what type of interest they had in that vehicle. The
methodology also has some internal weighting between different means of calculating loss.
This approach reflectthe circumstance that the applicants hiddnded toadduce evidence
supporting a calculation of loss on more than one basis and also reflects the relative merits of

those bases, as perceived by the applicants.

The applicants advanced tyoincipal case tleories in relation to lossThe first wasbased

upon the proposition that loss and damage were suffered when the emissions scandal became
public in about September 2015, causing a drop in the resale value of the affected vehicles.
The other approach refited an alternative theory thesichgroup member suffered loss or
damage at the time whehepurchaseder particulavehicle because, at that tinghepaid

more forthatvehicle thant was thentruly worth. In addition,as partofth@ p p | ilosant s 6
at acquisition theory, the applicantsshed to argue that, by reason of the presence of the
Two Mode Software in the engines of the affected vehicles, those vehicles were blighted with

a serious defect which rendered them worthless or as good asessritiit from the start
because the presence of that defect meant that the vehicles were not properly authorised to be
driven on Australian roadsThis contention was advanced as one of the bases upon which

the applicants claimed a full refund of the ghase price of the affected vehicles.

The process of weighting was explained in detail in the evidehds.the subject of a nen
publication ordeso | shall not provide any more detailed explanation of that process. In any
event, in my opinion, | doot need to explain that process in more detail for present

purposes

The allocation of payments to different interests in any particular vehicle where multiple

interests exist is explained and supported by the expert report Diiis.
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The approachtes et t | ement which underpins the way in
the Aggregate Settlement Susrto be determined and the quantum of that sum are both based
upon a rational foundati on which subs.tanti a
The method by which particular group member
group members also appears to me to be fair and reasonalderstitutesa sensible way of

determining those individual entitlements.

Given that the respondentalve agreed to pay the applicant:
expenses in addition to th&ggregate Settlement Sum t he i ndi vi dual gr
entitlements will not be reduced by the deduction mf amountto cover those costs and

disbursements.

In broad terms, the applicants advanced misrepresentation cases based upon
misrepresentations made to the Commonwealth, on the one hand, and to Australian
consumers, on the other hand. In both casesutd probablyhave beemecessary to prove
reliance upa the alleged misrepresentations. |8ag r o b a b | y becauseehere 8 By 0
respectable argument that, in the circumstances of the presentirgisElual express
reliance is not a necessary elementny of the misrepresentatiosauss of actionrelied

upon

As far as the representations allegedly made to the Commonwealth were concerned, the
applicants may well have had no difficulty establishing reliance the part of the
Commonwealth had it been necessary to doHowever, there were very tepestions as to

the identity of the maker dhosemisrepresentationwhich were alleged to have been made

to the Commonwealth

As far as the representations allegedly made to Australian consumers were concerned, the
guestion of reliance may well havespe d mor e signi fi cant obst a

ultimate success.

The respondents also put in issue whether the asserted misrepresentations were, in fact, made
in trade or commerce within the meaning &2sand $3 of the TPA and $8 and 29 of the
ACL. An associatetssue raised by the respondents was whether the European respondents

were, in fact, carrying on business in Australia at all.

The question of whether the corporate respondents would be liable for the conduct of their

employees in the psent cases was also put in issue by the respondents.
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There were also particular sticking points for the applicants in relation to their claims based

upon unconscionable conduct and for exemplary damages and their claim for an account of

profits which was pt as an alternative to their damages claim.

Notwithstanding the difficulties confronting the applicaimisthe misrepresentation cases

upon which they relied, there was little doubt in my mind that, if the Court were ultimately

satisfied that VWAG and itaffiliates had made the representations relied upon and was also

satisfied that the applicants had overcome the other difficulties to which | have referred, the

applicants had a very strong case on the question of whether those representations were false.

From approximately May 2006 to approximately November 2015, VWAG intentionally

deceived US regulators and US customers about whether 585,000 diesel motor vehicles sold

in the US under the brands Vo | k s wifaAedaidi P o r s comgied with US
emissons standards. Most of the vehicles
EA189 diesel engine, although some were fitted with its newer EA288 diesel engine.

deception was achieved by the deployment in the relevant engines of softwarevasich

a functional sense, the same as the Two Mode Software subsequently installed in vehicles

sold in Australia. VWAG has accepted that this US software constituttefeat device

within the meaning of that term in the relevant US legislation.

This rew EA189 2.0L diesel engine was intended to be the cornerstone of a new project to

sell dieselpowered passenger vehicles in the US. In 2006, and at all times thereafter, selling

such vehicles in the US market was an important strategic goal of VWAG.

i n
This

Senbr management personnel at VWAG realised that VWAG could not design a diesel

engine that would meet the stricter NOx emissions standards that would come into force in

2007 and, at the same time, attract sufficient customer demand in the US market. sVehicle

which complied with the new standards would not perform as well as those which were able

to run free of the constraints i mposed

with which it was confronted in 2006 was to design, create and implemedéfidet device

software so that the diesel engines in which that software was installed could detect, evade
and defeat US emissions standards. In this way, VWAG could produce motor vehicles that

would appear to meet those standards when tested in thent@sinment according to the

by

NEDC Typel Emissions Test maps but which could not meet those standards when driven

on the road under normal conditions unless the particular road conditions replicated the test
maps, a state of affairs which was unlikelyotcur and which, if it did occur, would only be

q

t
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in place for a very short time. When driven on the road, the motor vehicles fitted with diesel
engines in which thelefeat devicesoftware was installed would emit substantially higher

NOXx than was permittéd sometimes 35 times higher than the US standards allowed.

219  Thisdefeat devicavhich was deployed in the US had originddigen developed at AudiG.
It was described in one particular internal VWAG documentigsur e cycl e Dbea
meaning that the only ppose for having such software in the engine was to defeat the

emissions standards.

220 At all times throughout the period from 2006 to August 2015, senior management of VWAG
and AudiAG had gone to great lengths to conceal and keep secret from US reguldtors an
customers alike the presence of the impugned software in the relevant diesel engines. That
position would have continued indefinitely had a particular VWAG employee not broken
ranks and revealed the truth to CARB officers in a meeting with such oftetds on
19 August 2015. The disclosure which this employee made at that meeting was made in
direct disobedience of ongoing instructions from senior management within VWAG that the
existence of the impugned software must be kept secret at all timesadihcbats. Earlier in
2015, US regulators had threatened not to ¢

discrepancies identified in NOx emissions produced by its current models.

221 Throughout the period from 2006 to 2015, VWAG misrepresented to USateguthat the
relevant vehicles complied with US NOx emissions standards in circumstances where certain
senior management of VWAG knew that those vehicles did not comply with those standards.
As a result, VWAG procured the necessary certificates un&elegislation permitting the
importation and sale of those vehicles in circumstances where the same senior management
knew that, if the truth had been told to US regulators and the existencedsféla¢ device
had been disclosed, VWAG would not have ot#d the requisite certificates and could not

have imported or sold any of those vehicles in the US.

222 As a result of thelisclosures made by the whidtlewer employee to the CARB officers on
19 August 2015, the presence of tefeat deviceand the purposand operation of that

device began to come to light.

223 By no later than 2011, VWAG had begun to engage in substantially the same conduct in
Australia as it had undertaken in the US. By no later than 2011, it was importing into and

selling in Australia diesl-powered motor vehicles under the brand naind&o | k s waradg e n 0
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A A u dwhioch were fitted with a variant of the EA189 engine in which the Two Mode
Software had been installed. @ When the deception in the US was revealed in
August/September 2015, the truespion in respect of Australian vehicles also began to be

uncovered.

The conduct of VWAG which | have summarised 2i5i [223] aboveis corporateonduct

of the worst possible kind. At its heart is a dishonest scheme deliberately concocted and put
into eéfect which was designed to deceive DIRD. So much was expressly admitted by
VWAG for the purposes of the proceedings brought against it by the ACCC and thus as the
basis for the penalty which | imposed upon it in the penalty judgment. But the implist of t
scheme extended much more widely than that. The conduct inevitably deceived consumers
in Australia. Prospective purchasers of new motor vehicles in Australia proceed upon the
basis that, if an identification plate (commonly calfet o mp | i a 0 i affixqulltoaat e 0
particular vehicle, that vehicle complies with all applicable Australian emissions standards.
Furthermore, such prospective purchasers who are interested enough to visit the GVG
website operated by DIRD will takmarticular note of the cfications provided in respect of
particular vehicles on that website. In the present cases, VWAG not only deceived DIRD in
order to procure the necessary identification plate in respect of each and every one of the
affected vehicles but it also claimezhd thus received the higher and more valuable
endorsements of DIRD reflected in the certifications published in respect of many of the

affected vehicles on the GVG website.

The consequence of VWAGO6s conduct waenthat
branded, Audbranded and Skoelaranded vehicles were let loose on Australian roads at the
behest of VWAG and its affiliates for reasons of profit in circumstances where those vehicles
would emit NOx in substantialljigherquantities than was permittechder ADR79. Those
consumers who had purchased one of the affected vehicles would have done so in ignorance
of the circumstance that the vehicle was-gompliant and had no doubt assumed that the
vehicle was, in fact, compliant. Those who had visiteel GVG website and noted the
certifications which VWAG and its affiliates had received in respect of some of the affected

vehicles were deceived a second time.

It must also be remembered that the conduct of VWAG and its affiliates posed a very serious
risk to the health of Australian citizens including, in particular, as a result of excessive

amounts of NOx being emitted into the atmosphere in this country.
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It is neither necessary nor appropriate for me to discuss all of thetoiskkich | have
referrad at [209] [214] abovein anydetail with a view to expressing even tentaiygenions
about the likely outcome in respect of the matters raised. It is sufficient for present purposes
for me to record thain my view, the above matters all constitutediigae risks whictthe
applicantsneeckd to confront and overcom# they were to continue the litigation ta

successfutonclusion.

Notwithstanding the above, the most significant risks which the applicants facegagec:

by the need for the applicanis prove recoverable loss or damaggepartof the causes of

action relied upon. That is, they needed to prove that the loss for which they claimed
compensation was caused by the s p o ncdnéravenisgdconductRight from the start,

and unsurprisingly the respondents contended that the applicants had suffered no
compensable loss in the circumstances of the present cases for a number of reasons. The

respondents argued that:

(@) As mattershaveturned out, the presence of the Two Mode Software in thetedfec
vehicles did not prevent group members from using their vehicles and exploiting the
capacity of those vehicles to the fullest extemr Cantor, for example, held his
vehicle for four years or so before the emissions scandal was revealed and,hduaring t
period, drove it for 173,000m. DIRD never issued a direction or order that all
affected vehicles be taken off the road and, as | understand matters, there was never
any suggestion that such a direction or order would be issued;

(b)  The respondents agre to fix the alleged defect constituted by the presence of the
Two Mode Software in the engines of the affected vehicles free of chargé, thatx o
having been approved by the relevant regulatory authority in GermantyyddiRD

in Australia; and

(c) According to the respondents, th@f i do@€s not affect the fuel consumption,
performance or driving experience of the affected vehiclEsese assertions on the

part of the respondents were hotly contested in the litigation.

| n addition, t h® evidepcp lwasc i reonseddy intpartard rgspects,
problematic and was the subject of substantial criticism by the experts intended to be called
by the respondents on the question of damhg#s as to the methodology employed and the

guality and reliabilityof the underlying data
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Although the applicants claimed a full refund of the purchase price of the affected vehicles, it
seemed to me that there was little prospect thatdfiaf would be ordered by the Court after

a contested hearing. The most lkeeasuref lossthat mighthaveattracedthe Court, if it

could be proven to a satisfactory level, was the diminution in value of the affected vehicles
caused by the presence of the Two Mode Softwarbat diminution in value might be
assessed as dtet date of acquisition or as at September/October 2015 when the emissions

scandal was uncovered.

The contest in the evidence as to the appropriate principles to be applied in the assessment of
loss and damage in the present cases and the appropriatelohsglydor doing so was deep

and substantial. Each side of the record intended to call several expert withesBes.
applicants were genuinely at risk of coming up short and failing to prove any loss.
Furthermore, there was considerable force in theqgsition that, ultimately, such loss as

could be proven was no more than about 10% of the market value of the affected vehicles as
at September/October 2015. If that were to be the result of this very sanidwexpensive
forensic contest, then the settient which has been agreed compaesy favourablyindeed

with that postulatedesult

In the end, | had no difficulty at all in acceptitirat the financial terms of the settlement
werefair and reasonable having regard to the class members as a vitn@ddition, given

the care with which the comparative merits of individual clairage beenconsidered and
resolved in the methodology ultimately agreed upon, | was also firmly of the view that the
settlement was reasonable as between individual greupbers.In saying that, | hafirmly

in mind the observations made by Middletbm Andrews at [45], where his Honour said:

| have referred above to Wdairness is to be approach&tientific exactitude is not

to be expected of settlemts of aggrgate proceedingsThis is of particular
relevance to those terms of settlements providing for distribution of an amount which
fairly represents thaggregate value of the clainBourts have recognised that there

is a balance to be struck between fineing of settlement allocations, and the costs

of undertaking an exercise which is designed to ensure that each group member
receives such proportion of the settlement sum as reflects his or her own claim (and
the likelihood of individial success in respect @). In Camilleri v The Trust
Company (Nominees) L{@015] FCA 1468 at [43], Moshinsky said that it was

rel evant to whether a settl ement should be
perfect assessment procedure would erode the notional benefitmmirea exact

di st r i buaricanménts weeé medd by Osbdfin Matthews v AusNet
Electricity Services Pty Lt{2014] VSC 663 at [240].
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233 1 wish to say something about those group members who failed to register their claim to share

in the settlement fuds by the due date for completing such registra@émjarch 2020.

234  On 12December 2019, | made orders providing for notification to group members of the fact
that a settlement in principle had been reached and for a registration process requiring those
group members who wished to share in the settlement funds to meet the requirements of that
process. Notice of the settlement was required to be given by email or, in circumstances
where email contact failed for one reason or another, by post. Thatataiifihiad to be
given by the applicants and also by the respondents. In addition, notice of the settlement was
also required to be published in a number of national and local newspapers and to be
di spl ayed on t he Cooaspdcial piposcedbsteopemtecaby Maurece | as
Blackburn. All of the communications about the settlement rpatiecidly clear that, if any
particular group member wished to participate in the settlement and obtain a financial benefit
from the settlement, that groupember had to register in accordance with the orders of the
Court and to do so by IMarch 2020. The communications also made clear that those group
members who failed to comply with those requirements would not be entitled to share in the
settlement funddut would nonetheless be bound by the settlement. ofigmal 10March
2020deadline for registration was extended by me td2aéch 2020 in the orders which |
made on JApril 2020.

235  When | made the settlement approval orders éwprdl 2020, | took tle view that it was
necessary to close the class for the purposes of consummating the settlement which had by
then been agreed between the parties and that the most effective way of doing so was by
adopting the registration process propounded by the parfibsre were, as is common in

these cases, a number of advantages in this approach.

236  Lastweek (on 4May 2020) MoshinskyJ delivered a judgment iRisher (Trustee for the
Tramik Super Fund Trust) v Vocus Group Limited 2l{2020] FCA 579 Yocug. At [57]i
[63], his Honour addressed thapact of the approval order which he made in that case on

unregistered group members as follows:

Unregistered Group Members

I now turn to consider the treatment of unregistered Group Members under the
proposed settlemén As noted above, it is proposed that unregistered Group
Members (who did not opt out) will not receive any distribution, but will nevertheless
be bound by the settlement. Although this proposed treatment was the subject of
procedural orders made on Rthy 2019, it is appropriate, in my view, to consider
afresh whether the proposed treatment of unregistered Group Members is fair and
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reasonable in the circumstances. This is consistent with the approach taken by
BeachJ in Newstartin relation to a comparablissue concerning unregistered Group
Members: sedlewstartat [65}H71].

In my view, the proposed treatment of unregistered Group Members (who have not
opted out) under the proposed settlement is fair and reasonable. First, | am satisfied
that the regisation process (as adopted in this case) was necessary for there to be a
realistic prospect of resolving this dispute prior to trial. Without a registration process
such as adopted in the present case, it would not have been possible to determine
whether ay settlement sum was sufficient from the perspective of the applicants and
Group Members. Further, it would not have been possible for the respondent, Vocus,
to achieve the necessary degree of certainty from any settlement. For example,
looking at the maér from the perspective of the respondent, if any settlement was
binding only on registered Group Members (rather than all Group Members), Vocus
would face the potential of another proceeding or other proceedings being brought by
unregistered Group MemlgerWhile it is true that this risk existed (and exists) in
relation to Group Members who opted out, the risk is significantly less.

Secondly, Group Members were given clear notice of the registration process and the
consequences of not registering andapiing out. As set out earlier in these reasons,
the June 2019 Notice explained the registration process in some detail, and
highlighted (included in bold at the beginning of the notice) the significance of not
registering and not opting out. Group Membesere provided within a reasonable
period of time (some six weeks) in which to register. Further, insofar as certain
Group Members sought to register in the period between the deadline and the date of
the mediation (December 2019), those Group Membere & be treated as
registered Group Members by virtue of the orders made Febiuary 2020. Also,
insofar as 11 of the 12 objectors have sought to be included, on the basis that their
failure to register was due to extenuating circumstances, they alspladreated as
registered Group Members.

Thirdly, the effect of failing to register and failing to opt out was reiterated in clear
terms in the February 2020 Notice. The February 2020 Notice also made clear that
Group Members could object to the propbsettlement, and provided details of how

to do so. In these circumstances, it is significant that no unregistered Group Member
has objected to the proposed settlement on the basis of the treatment of unregistered
Group Members.

Two days before the heariing the present approval application, the Court of Appeal

of the Supreme Court of New South Wales delivered judgmerdaselhurst v
Toyota Motor Corporation Australia Ltf2020] NSWCA 66 Haselhurs). In that

case, a bench of five Judges (Bell Macfarhn, Leeming and PayddA, and
EmmettAJA) held that a class closure order made by the primary judge was beyond
the power in 483 of theCivil Procedure Act 2005NSW). The leaishg judgment

was given by Payn@A, with whom all other members of the Coagreed. BelP
provided some additional reasons, and all of the other members of the Court agreed
with those additional reasons. The parties to the present proceeding presented
submissions in relation tdaselhurst Both parties submitted that the deas&hould

not stand in the way of approval of the proposed settlement. In my view, the
judgment of the Court of Appeal is distinguishable on the basis that it concerned a
pretrial class closure order and the question whether such an order could be made
under s183 of theCivil Procedure Ac{which corresponds to33ZF of theFederal

Court of Australia Agt In contrast, the present application seeks approval of a
settlement pursuant to 38V(1) of the Federal Court of Australia ActThe
application is madet the conclusion of the proceeding, at which time different
considerations arise. Further, the Court of AppealHeselhurstreferred with
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apparent approval to the judgment of Beadcim Newstart in which his Honour
approved a settlement in which unigtgred group members did not receive a
distribution but were nevertheless bound by the settlemenassthursiat [97] per
PaynelA; see also at [7] per Bdl. | refer also to the judgment of Jagadh Inabu

Pty Ltd as trustee for the Alidas Superaation Fund v CIMIC Group Ltd2020]

FCA 510 at [8], in which her Honour accepted a submission that it is clear from the
reasoning irHaselhurstthat the Court is able to make an order extinguishing a group
me mber 6 s c I33viand 38ZB dfehdedsrad Court of Australia Actt the

time of approving a settlement.

| note for completeness that there are differences between the ordeesin the

present case on May 2019 and the order under consideratiorHaselhurst In

particular, paragraph 16 ofdtorders made on May 2019 in the present case was
expressed to be fAsubject t o -pamagrapli (b)r t her ord
included the words dAwill not , without t he |
discussed above, | have considered afreblether it is fair and reasonable for

unregistered Group Members not to receive a distribution but nevertheless to be

bound by the settlement.

For these reasons, | consider the treatment of the unregistered Group Members under
the proposed settlement te lair and reasonable. | also consider it appropriate to
make the proposed order und&3ZB.

237 Al t hough his Honourdés judgment was not ava
approval orders, it does capture succinctly and felicitously the reasonswasydrepared to
give final effect on JApril 2020 to the class closure orders which | had made on
12 December 2019 and thereby to exclude unregistered group mewiteisad not opted
out from sharing in the settlement funds while at the same time rendbenmgbound by the
terms of the settlement. The number of group members in the present cases is substantial and
it is likely that less than half of that number will actuaharein the settlement. However,
no-one suggested to me a fairer or more adffitiway of addressing the problem of bringing
class actions such as the present to a close under a settlement than the solution to which |

gave effect on April 2020.

238  Before leaving this topic, | should also say ttegt presentases were notorious Australia
and around the world and, quite apart from the settlement nualtiioh was communicated to
potential group members in the fashion which | have described, it is highly likely that those
persons who might haveada claim were well aware of the sience of the cases and the
possibility that they might be settled at some point in time. The cases had received a lot of
publicity throughout the period that they were active. There is a very good chance that those
persons in the Australian community evimight have fallen within the pertinent class
definitions ensured that they were informed from time to time as to the state of play in the

litigation. The fact that so many group members have not chosen to participate in the
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settlement is somewhat of aystery to me but there are many possible reasons for this
including, for example, that a substantial number have had their vehidles xuedérdhe
rectification program offered by the respondents. It is not for me to speculate on the reasons
why more han half the potential group members have not chosen to participate in the

settlement.

The Terms of Counsé Advice (Par 15.5()))

239  Counsel for the MB applicants and Counsel for the BL applicants provided Confidential Joint
Opinions as to the issues whighr ose i n the proceedings and as
success. Those Opinions are detailed, learned and to the BothtOpinions are the subject
of nonpublication orders. Both Opinions met the high expectations of the Court as explained
by LeeJ in McKenzieat [26]i [27]. | took both Opiniongnto account in deciding to approve
the settlement.

The Reaction of the Class to the Settlement (R&r5(b)
240  The orders which | made on Dizcember 2019 provided that all group memberditectly

notified of the settlement and that notices explaining the settlement be published in specified
newspapers and kdisplayedon t he Courtdéds website and on a
Maurice Blackburn. Those orders were substantially complied with.dé&tadls of the steps

taken in order to comply with those orders and evidence of various communications resulting

from the taking of those steps are set out at péird9 of MrSc hi mmel 6s open a
affirmed on 2QMarch 2020.

241 A total of 68 objections tdhe settlement were lodged by group members with Maurice
Blackburn. In the orders which | made onO&cember 2019, | had required those group
members who wished to object to the settlement to lodge a document with Maurice
Blackburn in which they notife their objection and stated the grounds therefor. This had to
be done by 1®larch 2020. All of the objections were tendered in evidetidbe settlement
approval hearings JKS74toMrSc hi mmel 6 s o p eMarcha202D.1 réad themt of 2
all.

242  Beaause of the prohibition on fate-face appearances this Courtwhich wasput in place
on 17 March 2020,on 19March 2020,| directed Maurice Blackburn to email the 68
objectors asking them to indicate whether they intended to app#a settlement gpoval

hearingand make oral submissionsthat hearing. Two objectors (Mroy and MrTehan)
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informed Maurice Blackburn that they wished to appear at the settlement approval hearing.
Arrangements were made for them to join the Microsoft Teams platfeanh of them made

brief oral submissions in support of his objectioA third group member, MHepburn,
observed the hearing from about 286 onwards.

Twenty-five objectors opposed the settlement upon the basis that they considered the
financial aspets of the settlement to be inadequate. At the time when they lodged their
objections, the objectors knew very litttd the detail of the settlement. In addition,
unfortunately, they were misled, | think, by the public statements made on behalf of the
paties to the effect that group members would each receive at least $1,400 compensation and
that the respondents would contribute a global sum ofn#iBion to $127.1million. The
$1,400figure was never likely to be correand the most likely global peyent to be made

by the respondents was expected to be of the order ofrillRih.

Some of the objectors pointed to publicly available information that suggested that VWAG
and its affiliates had paid more to settle class actions in the US, Canada arahyzamch

argued that the global sum which the respondents had agreed to péyeaindividual
compensation payments were not sufficient recompense for the fraud perpetrated upon group
members by VWAG and its affiliates

Eleven objectors objected to the flumg applications.
Ot hers objected to the settl ement because

A convenient summary of the gravamen of the ciges is set out at paB&i 49 of
MrSchi mmel 6s op &March020.i davit of 20

Given the reatively small number of objections, the misapprehension which was at the heart
of 25 of them and the fact that many of the other grounds were difficult to discern or trivial, |
came to the conclusion that | should not decline to approve the settlemansdexd the

objections.

Lead Applicant Payments

These modest payments were agreed and | had no difficulty approving them.

Legal Costs and Disbursements

The amounts for legal costs and disbursements which | approved\pril 2020 are very
substantial. Té amount approved in the case of Maurice Blackburn was $43,296,810.22 and

t
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the amount approved in the case of Bannister Law was $7,800,696:8h to emphasise

once more thatthe $5ti | | i on or so approved by the Cour
legal costs and disbursements to be reimbursed to them by the respondents is an amount
which must be paid by the respondents in addition tAgregate Settlement Swwhichis

expected to be approximately $1@@lion. According to the evidence tendefeefore me at

the settlement approval hearing, negotiations between the principal protagonists had always
proceeded upon the basis that the respondents would pay a lump sum by way of
compensation plus a further sum on account of legal costs and disbusserimeaddition,

the evidence went further and supported the
not have increased the return to the applicants by any amount that might have been shaved off
the $51million verified by MrRamsg-Stewart. | waspf course, rather sceptical about the

thrust of that evidence and that submission. However, in the end, | accepted both.

251  Theamount¥ or Mauri ce Bl ackburnds | egal costs an
legal costs and disbursements referredttf?50] abovewere verified as reasonable by the
legal costs expert jointly retained by the parties,ldr RamseyGtewart. In arriving at his
final assessment, MRamseyStewart deducted $802,079.10 from tb&al amount claimed
by Maurice Blackburn andeducted $549,031.46 from the professional costs claimed by
Bannister Law. He also deducted $685,521.38 from disbursements incurred by Bannister

Law.

252 In considering whether to approve payment of the legal costs and disbursements ultimately
verified asreasonable by MRamseyStewart, | was obliged to keep firmly in mind the fact
that the respondents had agreed to pay the
cl 5.1(a)and cl5.1(d) of the Settlement Deed. That is, the respondents agvegalytthose
costs on a solicitor/client basis (including GST). They also agreed to pay those costs at rates
calculated in accordance with the applicants
Law, as applicable. The costs which the respondgmézd to pay also covered the items of

work specified in cb.1(a)(iii).

253 In reality, the promise which the respondents made in respect of the payment of the
applicantsd | egal costs and disbursements
reasonable byMr RamseyStewart upon the bases specified in5.dl(a) and cl5.1(d)

Mr RamseyStewart was obliged to approach his task upon that basis and the respondents

undertook to pay such amount as he verified as reasonablo of the tasks which
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Mr RamseyStewart had to performvereto satisfy himself that the amount of work done by

the lawyers was reasonable and that that work was reasonably carried out.

Although the Court was required to approve the figures arrived at byavhiseyStewart, in

truth, the Cou had no capacity to second guess whether he had performed his function
appropriately and in accordance with5cl. As | saw matters, | had to be satisfied that

Mr RamseyStewath ad performed the assessment of the

whichcl 5.1(a) required of him.

During the settlement approval hearing, | had some reservations about the uplift which

Mr RamseyStewart had allowed in respect of the Bannister Law fees. However, upon more
mature reflection, | realised that the uplift cladrtead been a term of the retainer agreements
entered into between Bannister Law and that

allowed having regard to the terms obcl(a)(ii).

In the end, in light of the above matters and taking into accberfiatt that the respondents
did not make any submissions to the effect that | should not acceRaiMseySt e war t 6 s

figures, | approved the amounts which he had verified.

The BL Insurance Premium

The basis upon which thepayment of theBL Insurance Premims (as defined in the
Settlement Deed) in the amount of $752,84uld be paidvas povided for in cl5.2(a) and

(b).

In his affidavit sworn on 28arch 2020, MiBannister provided some evidence in support of
this claim. At parl0 of that affidavit, head that adverse costs insuramzel beerobtained

by the BL applicantdrom a commercial insurer, ANlrust, which is based in London.
Cover in the amount of $2,172,219 was secured under that policy of insurance. It was
expected that that amount would saéficient to cover the BL applicants for any exposure to

an adverse costs order.

The basis upon which the figure of $752,844 was arrived at as the appropriate premium
seemed rather odd to me. The essence of that arrangement was that, in the event of a
settlement, the amount of $590,844, being part of the $752,844 premium, would become
payable. That additional amount would only become payable in the event of a settlement of

the BL proceedings.
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260 During the settlement approval hearing, | also had resematabout approving the payment
of this amount. However, as was the case with the amounts for legal costs and
disbursements, the respondents made no submission to the effect that | should not approve
this payment. In the end, although the evidence in@umb this claim from MmBannister
was scant and, | have to say, not particularly persuasive, | nonetheless decided to approve
payment of the claimed amount for tB& Insurance Premiumgpon the basis that it had
become payable under a genuine commetralsaction which had been reasonably entered
into by the BL applicants

Other Matters

261 In his confidential affidavits, MBchimmel gave a reasonably detailed exposition of the
course of the mediation which led to the settlement. It is not approgréité refer to that
evidence in detail here. However, | wish to note thatitis clear fro8 Mh i mmel| 6s evi d
that at the commencement of negotiatiotiggre was a significant difference between the
perceptions of the applicantsn the one han@ndthe perceptions of the respondems the
other hand,as to the likely outcome of the litigation. The applicants were seeking a
significant sum by way of damages or compensation and the respondents continued to
maintain that the applicants had sufferedloss at all. The gulf between the warring parties
had to be bridged and that exercise was not an easy one. Negotiations continued for some
time. In the end, the settlement was the result of a hard fought iterative process which

involved significant ompromise on the part of both sides of the record.

262  The settlement provided for an agreed methodology not only for determining the quantum of
t he respondent sé gl obal compensation payme:
distribution of that paymeramong group members.

263 | have no doubt that what was achievesk a very fair compromise.

264  The orders which | made onAbril 2020 covered not only the approval of the settlement
agreed amongst the parties and the protection of confidential and sensitereehpursuant
to s37AF of the FCA Act but also addressed a number of procedural or process matters
concerning the effectuation of the settlement which do not require specific consideration in

these Reasons for Judgment.
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Non-Publication Orders

Non-publication orders were soughy the applicants and the respondentsespect of four

categories of information. These categoviese

€) Information which would disclose the average or individual ypehicle payment

which will be made to individual group méxars under the settlement;

(b) Data obtained from third party sources pursuant to agreements entered into by one or
more of the parties to keep that data confidential which data has been used in
administering the Settlement Scheme and in the preparationtefgbdine evidence to

support the approval applications;

(c) Evidence concerning events which took place during the mediation which are subject
to iwithout privilege urecouatedo in the confidential affidavit of
Mr Schimmel affirmed on 2March 2020; ad

(d)  The confidential Opinions of Counsel taken with the confidential affidavit of
Mr Schimmel affirmed on 2March 2020 which are directed to the reasons why the

settlement is fair and reasonable in the interests of group members.

During the settlement appral hearing, | indicated to the parties that | might be disposed to
accede to their application for ngublication orders in respect of the categories of
information specified at 5] above if they agreed to make public certain additional
information alout the settlement which was designed, in part, to rectify the misleading
impression that was probably created by the public statements made on behalf of the parties
in late 2019 to the effect that the likely per vehicle payment under the settlementh&ould
$1,400 and that the respondents would pay an amount betweemild&7 and

$127.1million as a global amount of compensation to be paid to group members.

In light of the observations which | made during the settlement approval hearing, the parties
madea further public statement as to the likely payments that would be made to individual
group members and also as to the likely global sum to be paid by the respondents under the
settlement. These matters were noted in the orders which | madémil 2020. As a

result and having regard to the relevant principles, | decided to make thmulblazation

orders sought by the parties.
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268 At [31]i[36] of Australian Competition and Consumer Commission v Cascade Coal Pty Ltd
(No4)[2018] FCA 1243, kexplainedtheg r i nci pl es whi ch govern the
power to make a nepublication order or suppression order und8rAF. | said:

Section 37AE and s 37AF of the FCA Act are in the following terms:

37AE Safeguarding public interest in open justice

Indeci ding whether to make a suppression c
the Court must take into account that a primary objective of the
administration of justice is to safeguard the public interest in open justice.

37AF Power to make orders

(2) The Court mg , by making a suppression orde
order on grounds permitted by this Part, prohibit or restrict the
publication or other disclosure of:

@) information tending to reveal the identity of or otherwise
concerning any party to or witness iprceeding before the
Court or any person who is related to or otherwise associated
with any party to or witness in a proceeding before the

Court; or
(b) @nformation that relates to a proceeding before the Court and
is:
® information that comprises ewdce or information
about evidence; or
(i) information obtained by the process of discovery; or
(iii) information produced under a subpoena; or

(iv) information lodged with or filed in the Court.

(2) The Court may make such orders as it thinks appropriaigive
effect to an order under subsection (1).

In s37AG, the legislature specified the grounds upon which a suppression order or
nonpublicaion order might be made. IMBFAG(1)(a) (d), four such grounds are set

out. In the present case, Moses Obedlies upon the ground specified in
s37AG(1)(a). That subsection provides that a suppression order guubdnation

order may be made if the order is necessary to prevent prejudice to the proper
administration of justice.

Section 37AG(2) provides that suppression order or ngublication order must
specify the ground or grounds upon which the order is made.

In Australian Competition and Consumer Commission v Cascade Coal Pty Ltd
(No 1) (2015) 331 ALR 68 at ¥4 [28] [30], | said:

In Hogan v Austraiin Crime Commissio(2010) 240 CLR 651; 267 ALR
12; [2010] HCA 21 at [30] , the High Court said, in respect of the use of the
wor d A n e c BOsobtle F@AGACt] the predecessor to Pt VAA that it is

fa strong wordo. T h e Catian roft necesbity ®r ved t hat
prevent prejudice to the administration of justice and the necessity to prevent
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prejudice to the security of the Commonwealth suggests that the Parliament
is not dealing with trivialities. The Court went on to hold that:

ithe &a&admithios of | usbDisthatinvolvgdink en o f i n
the exercise by the Federal Court of the judicial power of the
Commonwealth; this is a more specific discipline than broader

notions of the public interest.

The Court continued at [31B3] as folbws:

It is insufficient that the making or continuation of an order under

s50 appears to the Federal Court to be convenient, reasonable or

sensible, or to serve some notion of the public interest, still less that,

as the result ofeépmehé@baltdbpci agpeaesc
one or more of those characteristics (A statement by Full@rton

like effect, with respect to the powers of the Supreme Court of New

South Wales, was approved by Hodgdén(Hislop and LathandJ

concurring) inAttorneyGeneal (NSW) v Nationwide News Pty Ltd

(2007) 73 NSWLR 635; [2007] NSWCCA 307 at [31]).

If it appears to the Federal Court, on the one hand, to be necessary to
make a particular order forbidding or restricting the publication of
particular evidence or the me of a party or witness, in order to
prevent either species of prejudice identified BOsor, on the other
hand, that that necessity no longer supports the continuation of such
an order, then the power of the Federal Court un&€ris enlivened.

The appearance of the requisite necessity (or supervening cessation
of it) having been demonstrated, the Court is to implement its
conclusion by making or vacating the order. The expressiorbth s

Aimay é make such ordero is to be wunder

It may tend to distract attention from the particular terms 50 t©
describe the Federal Court as embarking upon the exercise of a
fidi scretiond when ent ek @iwyerivng an app
Calco Timbers Pty Ltd2008) 234 CLR 124; 244 ALR 257; [@8]

HCA 13 at [40]). Once the Court has reached the requisite stage of
satisfaction, it would be a misreading ofb& to treat it as
empowering the Court nevertheless to refuse to make the order, or to
leave in operation the now impugned order. It wowdd gikample, be

an odd construction of 30 which supported the refusal of an order
under s50 notwithstanding that it appeared to the Court to be
necessary to make an order to prevent prejudice to the security of the
Commonwealth.

The threshold which a ppression order applicant must satisfy is high. Mere
embarrassment, inconvenience, annoyance or unreasonable or groundless
fears will not suffice.

In Australian Competition and Consumer Quission v Valve Corporation (Ng)
[2016] FCA 741, Edelmad, whensitting as a Judge of this Court and in determining
an application pursuant to 3§AF of the FCA Act that certain answers to
interrogatories be suppressed, said the following af98]

The onus of persuading the Court to make an order which restricts
publ i cation of evidence has been describe
Computer Interchange Pty Ltd v Microsoft Cqi®99] FCA 198; (1999) 88

FCR 438, 442 [16] (MadgwicH)). The order must be necessary to prevent
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prejudice to the administration of justicept merely that it is desirable to

address a potential prejudice to the administration of justicéloigan v

Australian Crime Commissio(664 [30]) the joint judgment of the High

Court emphasised that Afdnecessarydé is a
exd ai ned t hat A[ m] ere embarrassment or a
Australian Competition and Consumer Commission v Air New Zealand Ltd

(No 12) [2013] FCA 533 [7].

Valve asserts that there is prejudice to the proper administration of justice
due to its claned confidentiality in relation to the information in each of the
categories outlined above. It is important to draw a distinction between
information which is not public and information which is truly confidential.
The mere fact that information relevaota proceeding is not in the public
domain will rarely be a sufficient basis to suppress its publication. The
interest in confidential information can be different if the disclosure of that
information could fAbecome a gviradei cl e f or
r i v aAlusgradian Competition & Consumer Commission v Origin Energy
Electricity Ltd[2015] FCA 278 [148] (Katzmand); Australian Competition

and Consumer Commission v Cement Australia Pty Ltd (N2020] FCA

1082 [23] (Greenwod J); see alstvara Australia Pty Ltd v Burrup Holdings
Limited (No 2)2010] FCA 1304 [25] (Barked).

His Honour dismissed the application before him, primarily upon the ground that it
had been made prematurely. In support of that conclusion, &{Z2]]his Honour
said:

Even apart from these doubts there is another fundamental obstacle for
Valve. Any assessment of any prejudice to the administration of justice will
require consideration of the interest in transparency and open justice. Section
37AE of theFederal Cout of Australia Actprovides that in deciding whether

to make a suppression order or fpublication order, the Court must take
into account that a primary objective of the administration of justice is to
safeguard the public interest in open justice. Ezfdiine matters over which
Valve seeks confidentiality orders may be matters which are relevant to the
assessment of remedies including pecuniary penalties.

Further, s37AJ(2) of theFederal Court of Australia Aalso requires that the

order should opeta for no longer than is reasonably necessary to achieve the

purpose for which it is made. It might be open to doubt, for instance, whether

it i s necessary to maintain a suppressi
financial information, including in any reass for decision which are given,

even for the year 2015 beyond, say, 2017 or 2018. The extent and importance

of each of these matters can only be properly assessed in light of the evidence

and written submissions at the remedies hearing.

See also the obsations of Anastassiall in Clime Capital Limited v UGL Pty Limited
(N0 2) [2020] FCA 257at [11] [18].

269 | applied the principles to which | have referred ag82above when making the non
publication orders which | made omApril 2020. Those orders badly reflected the orders
sought by the parties although, in relation to most of the confidential material, | decided to
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limit the operation of the orders to the period ending oD&ember 2021 rather than until

further order or until some later date.

270 1 now set out in brief terms the submissions made by the parties in support of the non
publication orders which they claimed. As will already be clear, for the most part, | accepted

those submissions.

271 The parties submitted that, as to the first categ@drinformation referred to at 5] above,
for the reasons explained in 8rc hi mmel|l 6s conf i dvVarcht2020 land anf f i d a-
MrWi I Ii amsd conf i dMaroht2028, Isettlaniefnt wak anlyialtle taobk redttred
upon the basis that certamatters be kept confidential. Had such confidentiality not been
agreed, it is unlikely that any settlement would have been reached. Encouraging settlement,
where such settlement is in terms approved by this Court, is in the interests of the proper

adminstration of justice.

272 Although one may be forgiven for being somewhat sceptical about the thrust of this evidence,
| formed the view that | should accept it and also accept the submission thaadeispon

the basis of this evidence.

273  As to the second aagiory of information referred to at§3] above the parties submitted that
commercialin-confidence or commercially sensitive information may form a sufficient basis
for the grant of aonpublicationorder. | formed the view that, in the present cdsa, hasis
justified the order soughtSeethe summaryof the relevant principlegiven by Anastassiodl
in Clime Capitalat [15].

274 As to the third category of information referred to &@5Rabove, maintenance @éiwvithout
p r e upivilege where suchrivilege has not been waived, is protected as a necessary
incident of the privilege itself and is an accepted category of material in respect of which
confidentiality should be maintained. See the observations of Anastdssi@lime Capital
at [22].

275  As to the fourth category of information referred to &5]2above the parties argued thitis
essential that the confidential opinions of Counsel in relation to the merits of the proposed
settlement be kept confidential. This is in thierests othe proper administration of justice
because the Court depends upon candour from Counsel as to the merits of a case. If such
opinions were not kept confidential, then Counsel would be guarded in what they might say

knowing that, if settlement is not appeal, the opposing side would gain a valuable insight
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into the potenti al and acknowledged weaknes:s

opinions are privileged as between the applicants and their lawyers.

The respondents argued that information whigbht assist contra parties in other litigation

in which the respondents are involved around the world ought to be protected from
disclosure. They relied upon the observations ofl ed ifeplan Australia Friendly Society
Limited v S&P Global In¢2018 FCA 379 at [20].

In addition, the proposed confidentiality ordensere intended toprotect information

described in MWi | | i ams & open aMdrah @eR0 asti WhsoMoersna | en P2 4
D a t.aTdat information contagwdetails of the wholesale pricebarged by the Australian
respondents to dealers in their network. That information is not publicly available. The
respondents submitted that it would cause harm to them and to their dealers in a number of
different ways. In particular, it would providesignificant advantage to competitors of the

group, particularly in relation tthe pricing of their own vehicles.

Conclusions

For the reasons which | have set out above, | decided to make the settlement approval orders

which | made on April 2020 aswell as the nospublication orders to which | have referred.

| now turn to deal with the funding applications made by the BL applicants and Grosvenor,

the litigation funder of the BL proceedings.

THE FUNDING APPLICAT IONS

The BL A pRuhdingApplictasods

At the commencement of the hearings onvich 2020, the following funding applications

made by the BL applicants were before the Court:

€)) Interlocutory Application N@ filed in the Cantor proceeding and in the Tolentino

proceeding on 1@ecember 209;

(b) The claim for relief made in p& of the Interlocutory Application filed in the Cantor

proceeding and in the Tolentino proceeding oM28ch 2020; and

(© Interlocutory Application filed by each of MZantor and MJolentino in each of the
MB proceeding on 23March 2020.
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281 In the Interlocutory Application referred to in subga)y of [280] above, MrCantor and

Ms Tolentino claimed the following relief:

Funding Application

1. An order, pursuant to section 33V(2) of the Federal Court of Australia Act
1976 (Cth) (theAct), that the Settlement Administratdn accordance with
clause 7.3(b) of the Settlement Deed and clause 10.2 of the Settlement
Scheme, is to pay to Grosvenor Litigation Services Pty Ltd 10% of the
Settlement Payment of each Participatingo@@r Member, or such other
amount or percentage as the Court considers fair and reasonable, other than:

(@)

(b)

Participating Group Members in the MB Proceedings who had
executed a retainer agreement with MauritacBourn Pty Ltd on or
Before 3September 201%nd

Participating Group Members who opted out of the BL Proceedings.

Funding Equalisation Application

In the event that the Court makes an order pursuaagpph 1 aboveF(unding
Order), the Applicants seek orders that:

2. The Applicants have leav intervene in the MB Proceedings for the
purpose of making a funding equalisation application.

3. Pursuant to sections 33V(2) and 33ZF the Act, the Settlement Administrator,
in accordance with clause 10.4 of the Settlement Scheme, is to:

(@)

(b)

deduct from the settlement amount provisionally payable to
Participating Group Members who are not subject to the Funding
Order a percentage amount equivalent to the amount to be deducted
pursuant the Funding Order; and

add back such deducted amounts to the putal of funds to be used
to pay the claims of all Participating Group Members.

Alternative Funding Equalisation Application

In the event that the Court does not make orders pursuant to paragrapts?1 a
above, the Applicants seek orders pursuant to $ex38V(2) and 33ZF of the Act,

tha:

4. The Settlement Administrator is to:

(@)

(b)

deduct from each Participating Group member in the Bannister Law
proceedings who has not entered into a valid and enforceable
litigation funding agreement with Grosvenor Litiigm Services Pty

Ltd a percentage amount equivalent to the percentage amounts
payable to Grosvenor Litigation Services Pty Ltd by Participating
Group Members in the BL Proceedings who have entered into valid
and enforceable litigation funding agreementghwGrosveior
Litigation Services Pty Ltdand

add back such deducted amounts to the total pool of funds to be used
to pay the claims of all Participating Group Members in the
Bannister Law proceedings.
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282  The BL applicants informed me at the commenceroéttie hearings on 2i@larch 2020 that
they did not press the claims for relief made by them is »a@and 3 of the 1@ecember
2019 Interlocutory Application (ie those which are specified under the heading n di n g
Equal i sat i o)n AshAapcpnkeageaca dfithatrdécision, the BL applicants also did
not press any of the claims for relief malg themin the 23March 2020 Interlocutory
Application filed by each of themn each of the MB proceedingsiz those referred to at
[280(c)] abovg.

283  The claimfor relief made in pa8 of the Interlocutory Application referred to in subfayx of
[280] above was in the following terms:
[In the event that the Funding Application by the Funder isnot approved by the
Court]:

(a) Pursuant to section 33ZF of the Amt otherwise, a funding equalisation
order @lternative Funding Equalisation Order) whereby such percentage
amount as the Funder is legally entitled to receive from group members in the
Bannister law proceedings who have entered into valid and enforceable
funding agreements with the Funder is:

® deducted from the amount of compensation otherwise payable to
eligible participating group members in the Bannister Law
proceedings who have not entered into a funding agreement with the
funder and

(i) added backo the pool of funds to be used to pay compensation to all
eligible participating group members in the Bannister Law
proceedings.

284  Before addressing the active funding claims which were pressed before meMarch6
2020, | wish to say something aboutearlier application made by the BL applicants in the
BL proceedings foacommon fund ordefCFO). That application was made very soon after
the Full Court delivered its decision Money Max Int Pty Ltd v QBE Insurance Group Ltd
(2016) 245 FCR 191Monegy MaxX. Money Maxwas handediownon 260ctober 2016. In
BMW Australia Ltd v BrewstgP019) 374 ALR 627Hrewste), the High Court disapproved
the reasoning of the Full Court Money Maxto the effect that 83ZF of the FCA Act
empowered this Court tmake aCFO early inthe life ofa proceeding brought under INA
of that Actand held that th&oney Maxdecision was no longer good law. | shall return to
Money MaxandBrewsterlater in these Reasons.

285 By Interlocutory Application filed in each of th€antor proceeding and the Tolentino
proceeding on dlovember 2016the 2016 CFO Application), the BL applicants had sought

an ordemwhich had all the features ofGFO as that type of order was explained by the Full
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Court in Money Max The order soughtnvolved the Court approving detailddnding
arrangements among the BL applicants, Bannister Law itself and Grosvenor. For present
purposes, | need only mention thatd the order been made in 2016 or 2ahé&, Court

would have approvedt a relatively arly stage of the proceedings a payment to Grosvenor of

a funding commission of 10% of the gross amount for which the Bannister Law proceedings
might ultimately be settled (including any amount recovered on account of legal costs and
disbursements).That commission would, in effect, be payable by all members of the group
as defined in the BL proceedings (other than those who had retained Maurice Blackburn or
opted out) including unfunded group membeikhose group members who had expressly
retained the seices of Maurice Blackburn were excluded from twepe of the2016 CFO

Application

The 2016 CFQApplication was made returnable before the Court at a Case Management
Hearing held on 1Mecember 2016. On that day, Counsel who appeared for the BL
applicants requested that th2016 CFO Application be stood over to the next Case
Management Hearing because the form of the ntdiggoup membera/hich would have to

be given if the application were pressed would be affected by the staging of the hearing of
various issues in the proceedings which were then under consideration. As a result of the
submissions made by Counsel for the BL applicants on that occdb®i2016 CFO
Application was adjourned to 9.30n on 2Zebruary 2017 before me for case management

only.

At the Case Management Hearing held or-2Bruary 2017, Counsel then appearing for the

BL applicants again requested that the 2016 CFO Application be postponed or deferred. On
this occasion, no specific orders were made in respect of the 20Q6A@GHlication and it

was thereafter stood out of the list.

The 2016 CFO Application was next mentioned at a Case Management Hearingpdfeied

me on 1December 2017 On that occasion, Senior Counsel for the respondents suggested
that the BL applicantaow wished to press th2016 CFO Application and wished to have it

heard and determined before judgmentaspect of the issues raisedla Stagd Hearing.
Counsel for the BL applicants responded to that suggestion by denying that the BL applicants
wished to proceed as indicated by Senior Counsel for the respondents. He informed me that
the BL applicants wished to leave 8816 CFO Application in abeyance as they had done
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since December 2016 He said that that application had been left in abeyaocegdod

reasons.

289 At the hearing of certain applications before me @uige 2018 (colloquially knowamong
the partiesasiit he over | aj the2plp CHOApplicationnnmsdmentioned. On
that occasion, | remarkddt Transcript 15/1idTranscript 5/5).
| have let it sit there. | have not forced it on. Nobody who comes here for Bannister

Law has ever asked me to deal with that. é
prosecuted it.

290 That is where matters were left until the hearings which were he2é btarch 2020.

291 A suggestion was made during those hearings to the effect tha@1eeCFO Application
was still alive notwithstanding that, in effect, it had been abandoned in 2017. Further, it was
suggested by Counsel appearing for the BL applidhatsthe principateasorwhy the2016
CFO Application had not been determined was thata matter abgic, it shouldhave been
deferreduntil after | had dealt witht he r es p on de mtwhiéh thaypgifdredc at i o |
solutions forthe issues caused bket overlap between the BL proceedings and the MB
proceedings which application included, as alternative relief, an applitatgtay or dismiss
the BL proceedings entirelfwhich had been filed on72June 2017) As | have endeavoured
to demonstrate, thilast proposition did not capture accurately the reason wi30tt@CFO
Application had not been formally dismissed. The truth was that that application had been
abandoned, as | have said, and probably should have been formally dismissed in 2017.

292 In any event, at the hearings which took place omM2@ch 2020, neither the BL applicants
nor Grosvenor sought to press the claims for relief made i2Gh& CFO Application. For
their part, the BL applicants accepted that those claims for relief werager Ipressed.

293  For the reasons which | have explained &]R[292] above, and for more abundant caution,
on 1April 20201 made an order formally dismissing tB@16CFO Application.

Grosvenords Application

294  On 10December 2019, Grosvenor filed an Intedtwey Application in each of the five class
actions. By that Application, it sought an extension of time within which to file and serve
any application which it might be advised to make for leave to intervene in the proceedings.
In the alternative, it sgyht leave to intervenaunc pro tuncin all five class actions. In

addition, it sought an order that it be joined as a respondent to each of the proceedings.
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295  Grosvenor did not file any Interlocutory Application or otherwise formally make application
for the particular funding order which it ultimately sought at the hearings dfagth 2020.
Instead, it circulated draft orders in which it specified the orders which it proposed to seek at
the hearings on 28larch 2020. In those draft orders, Grosvesaught orders for leave to
intervenein all of the five class actions or, as an alternative, orders joining it as a respondent
to those proceedingand for confidentiality in respect of parts of the evidence which it
proposed to adduce on that occasiohe Terms of the funding order which it sought were as

follows:

Funding Order

4, Pursuant to section 33V(2) of the Act, the Settlement Administrator shall,
prior to the distribution of the Settlement Payments to any Participating
Group Members, deduct 10% the Settlement Payment otherwise payable
to those Patrticipating Group Members who are not:

(a) Participating Group Members in the MB proceedings who had
executed a retainer agreement with Maurice Blackburn Pty Ltd on or
before 3September 201 %r

(b) Paticipating Group Members who opted out of the BL proceedings
but did not opt out of the MB proceedings;

(t o g eBxdiuded Group Members )and pay the said deductions to
Grosvenor.

206 It will be readily apparent that the Funding Order which Grosvenor $d@yosvenor
CFO) was in terms which were substantially the same as the funding order sought by the BL
applicants in pat of the 10December 2019 Interlocutory Application which they filed in the
BL proceedings.

297 Inthe end, | was left with two funding dpgations, namely:

(@  The Grosvenor CF@pplicationby which Grosvenor claimed substantially the same
relief as the BL applicants had claimedtli®e earlier CFO application made those
applicants iparl1 oftheir :0December 2019 Interlocutory Applicaticamnd

(b) The funding equalisation order application made by the BL applicants B gfathe
Interlocutory Application filed by thenon 23March 2020in each of the BL
proceedings which replicated the funding equalisation order application made by
those apptants in pad of their 10December 2019 Interlocutory Application. | shall

refer to this extant applicationds he BL applicantsd Ad.ternat
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The Materials Relied Upon in Respect of the Funding Applications

298 In support of their fundingrder applications, the BL applicants relied upon the following

materials:

€) MrBanni st er 6s MafchH 2080a (including ahe exdilbits thereto) esp
pars27i 30 and 7275;

() The BL applicantsd Out |l i nMarcloZ020WWdiflddnen Sub
23 March 2020 esp at parsild7; and

(c) The BL applicantsd Fur t h®arch ¥020artdtfilednon Su b mi
25March 2020

299  Grosvenor relied upon the following materials in support of its application for the Grosvenor
CFO:

(@)  Affidavit of Christopher John Pagent sworn2s:mNovember 2019;
(b)  Second affidavit of Christopher John Pagent sworn od&®sh 2020;

(c) Affidavit of Richard Langley Stewart Hill sworn on 28arch 2020 (including the
exhibits theretyy

(d)  Second affidavit of Richard Langley Stewart Hill sworn orVe&rch 220;

(e)  Affidavit of Richard Cantor sworn on 28arch 2020;

() Outline of Written Submissions on Intervention Application date®@@ember 2019;
(@)  Outline of Written Submissions dated Rthrch 2020 and filed on 28arch 2020;

(h)  Additional Outline of Written Sufissions dated 3Warch 2020; and

0] Draft Orders proposed by Grosvenor.
300 The independent contradictdited and servedwo Written Submissions, namely:

(@ |l ndependent Contradict or $éch2020 and fded onSu b mi
25March 2020; and

(b) Furthe Written Submissions made by the Independent Contradictors datddr2i
2020.

301  Grosvenor sought to read and rely upon an affidavit apparently sworn Iamdor on
25March 2020. In that affidavit, MCantor purported to confirm, by way of commentary,
the contents of p&7 of MrHiI | | 6 s af f i 8Nawh 2020 savd@lsasseriedhat 2
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the contents of pa6 of MrSc hi mmel 6 s af f i dMakch 2020averé not me d

accurate.

| rejected the entirety of M€ a n t o March 202®affidavit becaeghe critical paragraphs

were bad in form because, to some extent, hmepermissiblyt r ansgr essed t he
Awi t hout ppvilegg andbecausea)in any event, the evidence was unduly prejudicial

to the MB applicants (as to which se&35 of theEvidence Act 1998Cth)).

| had earlier rejected p&7 of MrHi | | 0 s swadrnfan @Marcht20200n various

grounds including form, relevance amddueprejudice. MHHi | | 6 s evi dence i n
was expressed as a conclusion based upon observations which he ¢tihsad made

during the course of the mediation. He did not specify those observations nor did he explain

how he had reached tle®rclusion which he expressed in that paragraph by reference to

those observations.

Grosvenor also sought to read Mi | | cond affelavit sworn on 2Blarch 2020 and filed
on 26March 2020. Grosvenor accepted that that affidavit should suffer the same fate as
MrCantordés affidavit. Accordingly, I reject

reasons.
The second affidavsworn by MrPagent was admitted (over objection) subject to relevance.

In light of the rulings which | made in respect of Mant or 6 s aMdrah @ i t of

MrHi | | 6s af Marcd 2020iand MPfag2 5t 6 s a Mdrch @020, the MBof 25

applicants did not read or rely upon paGand 17 of MSc hi mmel 6s af fi davit
24 March 2020.

Neither the BL applicants nor Grosvenor read the affidavit ofCklapman sworn on
10 December 2019.

Consideration (Funding Applications)

As already natd, | declined to make tH@rosvenor CFCGas well as the cognate claim made
by the BL applicants in pdr of their 10December 2019 Interlocutory Application. 1 also
declined to make the Alternative FEO sought by the BL applicants.

Before discussing the spific circumstances of the present case, it is appropriate that | refer

to a number of authorities which address the relevant principles.
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The Relevant Principles

Money Max

310 Money Maxis a decision of the Full Court of this Court delivered orO26ober 216 In
Money Maxthe Court held that33ZF of the FCA Act empowered the Court to make a CFO
at an early stage of a RtA proceeding and that, in the circumstances of that case, a proper
exercise of the Court 6s diosldhe emade.orhe Coustaqlsoi r e d
held that it would generally be appropriate for the Court to make an order effecting equality
of treatment as between funded and unfunded group members. The precise form of order will

depend upon the circumstances of eack easl upon the position adopted by the parties.

311  Money Maxwas a shareholder class action brought pursuant iAPof the FCA Act. It
was being funded bw litigation funder The proceeding was brought on behalf of the
applicant itself and on behalff @an open class comprising all persons who acquired an
interest in QBE shares in the defined period and who claimed to have suffered loss as a result
of QBEO6s conduct . As at the date of heari n
approximatelyl,290 class members had each entered into a litigation funding agreement with

the funder. The remaining class members had not.

312  Pursuant to each funding agreement, the applicant and the funded class members agreed that,
in consideration of the funder agieg to meet their legal costs, any adverse costs order and
any security for costs, they would, from any settlement or judgment monies they received,
reimburse the funder the legal costs paid and would also pay the funder a percentage
commission of eitheB2.5% or 35% depending upon how many QBE shares they acquired in
the defined period. The effect of these funding arrangements was that the funded class
members were collectively bearing the cost of the action against QBE whereas the unfunded
members of tb group who did not opt out benefitted from those arrangements without

contributing to the cost thereof.

313 At 194 [3], the Court explained the nature of the application with which it was dealing in the

following terms:

Before the Court is an interlocutory@jzation in which the appdiant seeks orders

pursuant to 83ZF of the Act which would, in essence, have the effect of applying

litigation funding terms tall class members (not just the funded class members).

The principal orders sought would requine tapplicant and all class members to pay

the Funder a pro rata share of the legal costs incurred and a funding commission at

the (reduced) rate of 30% from the common fund of any settlement or judgment in

their favour. We wi Fundebedeto.thiSschsaa 0c
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oblige all class members, including those that have not entered into a Funding
Agreement, to contribute equally to the legal costs and litigation funding costs of the
proceeding by paying the Funder.

314  The application befor¢ghe Court had been referred to a Full Court by the Chief Justice
pursuant to his power to do so und@0¢§1A) of the FCA Act.

315 At 195 [9][10], the Court set out in some detail the form of the orders which it was prepared
to make.

316 The Court held that tls® orders were within power gnth the circumstancesyere
appropriate pursuant ta38ZF and 23 of the FCA Act.

317 The orders provided that all group members would pay to the funder by way of
reimbursement the amounts which the funder will have paith@tconclusion of the
proceedings to the lawyers who conducted the proceedings on account of legal costs and
disbursements together with a percentage of the gross amount for which the proceedings
might be settled or for which judgment is given includingtgr alid) costs recovered
pursuant to any costs order or pursuant to any agreement. The percentage of the commission
that might be payable was left for future consideration.

318 At 194 [7] and at 209 [78], the Court made clear that the power to make thie wideh it
had indicated it was minded to make derived fro®3 &ind 83ZF of the FCA Act and from
no other source. In particular, no reliance was placed upon notions of unjust enrichment or
general equitable principles or principles seen to be anadgauch principles. The source

of the relevant power was considered to be found in the provisions of the FCA Act itself.

319  The Court considered that it would be best placed to judge the appropriate rate of commission
to be paid to the funder at the tiraesettlement or judgment and also considered that, in the
proper exercise of the power to finally fix the commission rate, the Court could ensure that
commissions which were excessive or disproportionate to the risk taken by the funder would
not be authosed by the Court. In that context, at 211 [$89], the Court recounted some
aspects of the relevant US experience in the following terms:

One of the i mportant considerations in cour
actions in the USA is the reswdctually achieved for class membefederal Rules

of Civil Procedure rule 23(h), Committee Notes on Ruie2003 Amendment.The

Manual for Complex Litigatiorfdth ed, Federal Judicial Centre, 2004) states (p 193,
Al14.121) that N [gigeh ¢he grea@dt émphasistishtiee siteaottheo r

fund <created, because 6a common fund is its
represents the benchmark from which a reason
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omitted.) ThePrivate Securities Litigation Rerm Act 1995US) expressly provides

that a fee award should not exceed a reasonable percentage of the amount of any

damages and prejudgment interest actually paid to the class: see 15 U.S.G. 88§ 77z

1(a)(6) and 784(a)(6). The United States Court of Aggs, Third Circuit has noted

that although there is no automatic correlation and a variety of other factors are

relevant, percentage fee awards generally decrease as the amount of the recovery

increases: IiRe Prudential Insurance Co of America Sales BcacLitigation148 F

(3d) 283 at 339 (3d Cir 1998). That is borne out by empirical research: Eisenberg T

and Miller G, ARAttorney fees in class action
1 (No 1)Journal of Empirical Legal Studiex/-78.

Our proposearders may benefit funded class members if a very large settlement or
judgment is obtained because, when approving the funding commission rate, the
Court may decide it is appropriate to take the quantum into account.

320 When addressing the relative meritsao€FO versus a funding equalisation ord€e @) (at
2171 221 [126] [149]), the Full Court made the following observations (at 219 [14@p]):

Modtechwas a funded open class proceeding and the class includeed famad

unfunded class memberAfter opt ou had occurred, the trial heard and judgment

reserved, the partiesreache an @i n pr i nrcthepéttenentappitovall e me n t .
application the applicant sought orders for a settlement distribution scheme that
provided for the deduction of a fundingnomission from the settlement amounts of

all class members and for that to be paid to the funder.

Importantly, it was not until they were given notice of the proposed settlement that

unfunded class memisewere told of this proposaht that point they cold not opt

out. Gordon] considered that the application was brought too late and with

insufficient notice to class membetder Honour said, correctly in our view, that

those circumstances distinguishdddtechfrom Pathwayand she refuskto make a

comma fund order.Instead her Honour made a funding equalisation order so that

unfunded class members did netc ei ve a @ wi rHérfHarolr @also( at [ 58])
observed that it is difficult to conceive of circumstances in which a common fund

order would be apprpriate (at [60]). We respectfully disagrées her Honour said, it

will depend on the circumstances.

Unlike Modtech in the present case class members were given notice of the common
fund application at an early stage, opt out has not yet occuncethacase has not

been heardlf the proposed orders are made and any unfunded class members are
unhappy with the obligation to pay a reasonable Capproved funding commission

it will be open to them to opt out and bring separate proceedings (either irdliyidu

or in another class action). Further, unlMedtech if the proposed orders are made
funded class members will be advantaged by any reduction in the rate of funding
commission that thepave to pay as later approvethese are critical differences
from the scenario dealt with Modtech

321  The Court went on to consider the observations made by WihmeRlairgowrie Trading
Ltd v Allco Finance Group Ltd (In LigR015) 325 ALR 539Hlairgowrie). The Full Court
summarised Wigney 6 s r e a s o rsandaehdeafo2réd td disdnguighairgowrie
from Money Maxin the succeeding paragraphs. | pause to note at this point that, in the

subsequent High Coudecisionof Brewster the plurality (KiefelCJ, Bell and KeanéJ)
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who, together with Nettle and @&onJJ, comprised the majority Justices, cited with apparent
approval various passages from the judgment of WignayBlairgowrie in which his

Honour explained his reasons for not making the CFO which had been sought in that case.

At 2261 231 [176] [205], the Court discussed a number of policy reasons which the Court
held supported the decision to which it had come. The Court stated explicitly that it had not
made its decision on the basis of broader policy considerations but nonetheless considered it
appropriate to make some brief observations on the broader contextual setting feéause
common fund approach to litigation funding charges and legal costs is consistent with the
broad policy aims of Rt V Aai 226 [176]).

At 217 [126]ff, the Full Courtconsidered some of the history in respedeBOsmade in this
Court. At 217 [129], the Court said:
In our view, a funding equalisation order is just one method for achieving equality of
treatment between class members, and whether that type of owennaon fund

order or some other order directed to equality of treatment is appropriate will depend
upon the circumstances of the case and the position taken by the parties.

The Court went on to consider those cases where judges had made a CFO and ékose cas
where judges had refused to make a CFO and provided reasons for that decision. The Full
Court noted that Jacobsdnin Farey v National Australia Bank Lt2014] FCA 1242and
Pagone] in Pathway Investments Pty Ltd v National Australia Bank Ltd3N@012] VSC

625 had both made a CFO. Justice Pagone had not given reasons forthedwdgrwhich

he madebut Jacobsod had. On the other side of the ledger, Wighay Blairgowrie had

refused to make a CFO as had GordonModtech Engineering Ptiytd v GPT Management
Holdings Ltd[2013] FCA 626 Prior to the decision iMoney Max CFOs were not in vogue.

In the period afteMoney Maxwas decided until late last year whBrewsterwas decied, a

number ofiudges of this Court made CFOs.

Brewster

On 4December 2019, the High Court handed down its decisiBnawster.

Brewsterinvolved an appeal from a decision of the Full Court of this Colrestpac
Banking Corporation v Lentha{2019) 265 FCR 21Lenthal)) and also an appeal from a
decision ofthe NSW Court of Appeal iBMW Australia Ltd v Brewstd2019) 366 ALR 171
(BMW v Brewster The hearing of the Federal Court appealémthall and the Supreme
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Court appeal iBMW v Brewstetook place concurrently with, of course, separate judgments

being delivered. In the High Court, the two appeals were heard together.

327  The Justices who comprised the majority in the High CouBrgwsterwere those in the
plurality (Kiefel CJ, Bell and Kean&J), Nettle and Gordah). Justices Gageler and Edelman

dissented.

328 IntheWestpaanatter the applicants, on behalf of themselves and numerous group members,
commenced a representative proceeding unddyAtof the FCA Act against Westpac
Banking Corporation and Westpac Life Insurance Services Ltd (tog&thestpag. The
applicants alleged that they relied upon adyv
insurance policies from Westpac Life. They argued that the financial advisers had breached
their statutory and fiduciary obligations to them bylifigi to advise them of equivalent or
more advantageous insurance policies offered by-party insurers. The applicants in the
Westpacclass action signed a funding agreemetth a litigation funder Only a small
number of group members had entered i funding agreement withe funderbefore the
applicants applied to this Court for a CFO. Westpac objected to the making of a CFO.
Subject to an undertaking being giventhg funderto be bound to certain specified funding
terms, the primary judge ade a CFO pursuant ta38ZF of the FCA Act. The Full Court

dismissed an appeal from that decision.

329 In the BMW matter the applicant, on behalf of themselves and a large number of others,
commenced a representative proceeding in the Supreme ColNSW against BMW
Australia Ltd BMW) relating to the national recall of BMW vehicles fitted with defective
airbags manufactured by Takata Corporation. In that proceeding, the applicant alleges that
BMW contravened the TPA and the ACLThat proceeding islsofunded by a litigation
funder The applicant iBMW v Brewsteapplied to the Supreme Court of NSW for a CFO.

At the time he made that application, only a small number of group members had entered into
a litigation funding agreement withe funder Uponthe funderproviding an undertaking to
maintain the litigation, the Supreme Court was asked to make the CFO. Upon application by
BMW, the primary judge removed into the Court of Appeal as a separate question the
guestion of whether the Court had powentake such orders. The Court of Appeal held that
the Supreme Court did have the power to make such orders pursuat®@3mstheCivil
Procedure Act 200BNSW) the CPA).
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330 After a grant of speci al | eave i ndebsiohih matt

its matter and BMW appealed the Court of App
331  The judgment of the plurality commences at 630 in 374 ALR.

332 At 630 [1]i[4], the plurality outlined the issues in the proceedings and stated in summary

form their conclusins and their reasons for arriving at those conclusions as follows:

The principal issue in these appeals is whether, in representative procec8azys,

of the Federal Court of Australia Act 1976 (Cth) (the FCA) aid@3 of the Civil

Procedure Act 200aNSW) (the CPA) empower the Federal Court of Australia and

the Supreme Court of New South Wales respectively to make what is known as a
Acommon fund ordero (ACFOO0) . Such an order i
stage in representative proceedings @novides for the quantum of a litigation

funder6s remuneration to be fixed as a propo
in the proceedings, for all group members to bear a proportionate share of that

liability, and for that liability to be dischardeas a first priority from any moneys so

recovered.

This issue was resolved in the affirmative against the appellants in these appeals by

t he courts bel ow, i n Matter No S154 of 2019
Court of the Federal Court of Australiand in Matter No S152 of 2019 by the Court

of Appeal of the Supreme Court of New South
the principal issue was resolved in favour of the respondents, two further issues arose

for determination by the courts below: thesfibeing whether the sections infringe

Chlll of the Constitution and the principle itKable v Director of Public

Prosecutions (NSW[)(1996) 189 CLR 51; 138 ALR 577] respectively, and the

second being whether the sections are contrarpigxxxi) of theConstitution.

Properly construed, neither38ZF of the FCA nor 83 of the CPA empowers a
court to make a CFO. Section 33ZF of the FCA at83of the CPA each provide
relevantly that in a representative proceeding, the court may make any orderrthe cou
thinks appropriate or necessary to ensure that justice is done in the proceeding. While
the power conferred by these sections is wide, it does not extend to the making of a
CFO. These sections empower the making of orders as to how an action should
proceed in order to do justice. They are not concerned with the radically different
question as to whether an action can proceed at all. It is not appropriate or necessary
to ensure that justice is done in a representative proceeding for a court to promote the
prosecution of the proceeding in order to enable it to be heard and determined by that
court. The making of an order at the outset of a representative proceeding, in order to
assure a potential funder of the litigation of a sufficient level of return ifson
investment to secure its support for the proceeding, is beyond the purpose of the
legislation.

It follows that each appeal must be allowed. As a result, the further issues determined
by the courts below and agitated again by the parties in this Gourbt arise for
determination.

333  The issue before the Court was resolved as one of statutory construction. The plurality did

not need to consider the Constitutional points mentioned at the end of 630 [2].



-92-

334 At 6311632 [10) [15], the plurality noted that thprimary judge had made a CFO relying
upon s23 and 23ZF of the FCA Act as the sources of power for the making ofcufuser
and went on to describe the essential terms of the CFO made by the primary judge. The
essential features of the CFO were desdribghe following way (at 632 [11]14]):

The CFO stipulated, among other things, and subject to further order, that any
judgment or settl ement sum (Aresolution sunm
members will be required to pay from that pddldstpacs Lenthallat [20] [22]] the

lesser of:

(a) three times the total expenditure on legal costs, disbursements, adverse costs
orders and fees of the costs referee paid by JKL; or

(b) 25 per cent of the net resolution sum;
and an additional amount for each aalp

The payments to JKL were prioritised as the first payments to be made from any
resolution sum\Vestpac v Lenthadlt [21], [23]].

The CFO departed from the order sought by the first to fourth respondents only

i nsofar as hi s Ho mmmigsionobe cakeulated by refer@rice td KL6s ¢
the net rather than gross resolution sww@nthall v Westpac Bankirgg [53]]. This

was said to incentivise JKL to contain legal costs and to reflect the extent of the risk

assumed by the funddrdnthall v Westpacdhkingat [51]].

Although the CFO set a commission rate for JKL, it was subject to the distribution

ifinot exceeding any such amounts as the Court
all the ciWestpaowséenthalic[23)3 0 [

335 In the BMW matter Mr Brewster applied for a CFO in substantially the same terms as the
CFO applied for irthe Westpac matt€as to which, see 634 [27]).

336  On appeal, the Full Court of thisoGrt dismissed the appeal in the Westpac matter and the
Court of Appeal concludedhat the Court had power to make the CFO claimed.

337 At 637 [43], the plurality set out the approach which must be adopted in determining the two
statutory provisions under consideratiorBirewsterviz s33ZF of the FCA Act and $83 of
the CPA. At that pagraph, the plurality said:

The determinatio of the true construction of33ZF of the FCA and %83 of the

CPA requires consideration of the text of these provisions in their context and having

regard to the mischief that RtA of the FCA and P10 of he CPA were intended to

remedy[CIC Insurance Ltd v Bankstown Football Club I(i®97) 187 CLR 384 at

408; 141 ALR 618 at 634 (CIC Insurancg Project Blue Sky Inc v Australian

Broadcasting Authorityf1998) 194 CLR 355; 153 ALR 490 at [69]]. The scope of

eachofs8§ 3ZF and 183 is finot confined by matters
context; however, the terms mus[iWonpe construe
Silkfield Pty Ltd(1999) 199 CLR 255; 165 ALR 373; [1999] HCA 48/¢ng v

Silkfield Pty ltd) at [12] And context must be regarded in its widest sense to include
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the state of the law prior to the enactment of these sed@iftsinsuranceat CLR
408; ALR 6345; Regional Express Holdings Ltd v Australian Federation of Air
Pilots (2017) 262 CLR4I56; 350 ALR 567; [2017] HCA 55 at [19]]

At 638 [46], the plurality said that the power conferred BB&F of the FCA Act is broad,

but that it is essentially supplementary. They said that the words of limitation in the section
should not be ignored anth support of that proposition, cited the observations made by
Wilcox J inMcMullin v ICI Australia Operations Pty Lt1998) 84 FCRL (McMullin) at 4.

At 638639 [47] [48], the plurality continued:

While it has rightly been acknowledged that fhower onferred by each of S37F

and 183 is broad, it is one thing for a court to make an order to ensure that the
proceeding is brought fairly and effectively to a just outcome; it is another thing for a
court to make an order in favour of a third party withiew to encouraging it to
support the pursuit of the proceeding, especially where the merits of the claims in the
proceeding are to be decided by that court. Whether an action can proceed at all is a
radically different question from how it should proceaadorder to achieve a just
result.

In the resolution of this issue, textual and contextual considerations must be
addressed together with considerations of purpSETAL v Minister for
Immigration and Border Protectiof2017) 262 CLR 362; 347 ALR 405; (27]

HCA 34 at [35][39]]. These considerations glbint to the conclusion that 88ZF

and 183 do not empower the making of a CFO. That conclusion can be reached
without reliance upon any implication to narrow the scope of their operation, whether
by reference to the principle of legality or otherwise. Nor is it dependent upon

acceptance of the appellantsd attempt to in
which Anthony Horderrstands as authority. Nor is it necessary to accept that the task
of enghrtnguftice is done in the proceedingo

substantive issues in dispute between the parties.

The proposition stated in the second sentence of 639 [4Bjewsteris not limited to any
particular point in time. In thatestence, the plurality stated unequivocally that neither
section empowered the Court to make a CFO at any time. Of course, in making the remarks
which they did at 63839 [47)[48], the plurality did not have under consideration the
guestion of whether ¢hCourt had power to make a CFO as part of an order approving a
settlement pursuant ta38V of the FCA Act or its equivalent in the CRA183).

At 639641 [49] [59], the plurality considered textuabnsiderations which bear upon the
true construction 06 33ZF and 483. At 639 [49][52], the Court noted that the orders
contemplated by 833ZF and 483 are orders which are designed to ensure that justice is done
in a class action after it is has been commenced and are not directed to ensuring @mat such
action is able to go forward in the first place. At 639 [49], the plurality quoted the
observations made by Wigndyn Blairgowrie at 565 [135] where his Honour said:
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Aithe only real rationale for makitheg the orde
proceeding] is to ensure the commercial viability of the proceeding from the

perspective of the litigation funder. That has nothing to do with ensuring that justice

is done in the proceeding.

342  Furthermore, the plurality made clear that not only dbesorder need to be focussed upon
ensuring that justice is done in the proceeding, as distinct from ensuring that the proceeding is
able to go forward, but alsthat the justice that is done in the proceeding must be done as
between the parties to the peeding and not in the interests of a third party such as a
litigation funder. As the pluralitgaidat 639 [51],s 33ZF and d83assume that an issue has
arisen in a pending proceeding between the parties to it and that the proceeding will be

advanceddwards a just and effective resolution by the making of the order sought
343 At 639 640 [52] [54], the plurality said:

Court approval of arrangements with a fparty in order to enable a proceeding to

be pursued at all could only be said to be appropdateecessary to ensure that
justice is done between the parties to the proceeding if one were to assume that
maintaining litigation, whatever its ultimate merit or lack thereof, is itself doing
justice to the parties. That would be to make an assumptirt plocess for its own

sake rather than the outcome of the process. Such an assumption cannot be attributed
to the legislature having regard to the text c33&F and 183.

The making of a CFO is not apt to ensure that justice is done in the proceeding by
regulating how the matter is to proceed; to the contrary, an application for a CFO is
centrally concerned to determine whether the proceeding is viable at all as a vehicle
for the doing of justice between the parties to the proceeding. That is a question
outside the concerns of 88ZF and 183. As Wigney explained irBlairgowrie in a
passage that warrants citation at length [At [1[214]]:

AThe requidr3eznre ntt haitn tshe order be O6approp
would ordinarily require, as a first stepe identification of a particular issue

or problem in the proceeding that needs to be addressed. There would

ordinarily have to be some specific reason or justification for making an

order under s 33ZF. An order is unlikely to be either appropriatecaesssary

unless it is directed at resolving some issue or problem that has arisen or

would, but for the order, arise.

The particular issue or reas for making the order under38ZF must also

be one that has ari sen i nsectionrisnotel ates to
concerned with theoretical issues, or difficulties that may exist beyond the

metes and bounds of the particular proceeding. It is not directed, for example,

at resolving theoretical or practical problems concerning litigation funding

that mght occur in representative proceedings generally. Nor is it concerned

with issues or problems concerning the rights or interests of third parties,

such as Ilitigation funders. Justice O6in
involve any consideration of é¢hcommercial interests of a litigation funder

unless they gave rise to some issue or problem that has, or is likely to have,

some direct impact on the proceeding.
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The <criterion Ojustice is doned al so suf(
problem must somehw relate to the just hearing and determination of the

claims, or the enforcement of the rights or subject matter in issue in the

proceeding. That may involve a question of procedure, or it might involve a

guestion involving the substantive rights and riests of the parties. A

requirement that justice is done also suggests that the proposed order must be

fair and equitable. That will ordinarily involve a consideration of the position

of all parties. 0

It can beseen that the reasons of Wignkylid not sele to confine the scope of
s33ZF to the final determination of the ultimate issues between the parties. Of
course, interlocutory orders apt to move the proceeding towards a just conclusion
between the parties are within the scope of the sections. Butpbasise, as the
respondents do, the interlocutory nature of the CFOs of present concern by pointing
to their provisional effect is to highlight that the CFO is directed to whether the
litigation funder is given sufficient financial incentive to enable pheceeding to
proceed at all. An order directed to that concern is not brought within the scope of
s 33ZF by the expedient of structuring it as a providiananterlocutory order.

344 At 641 [56]) [59], the plurality addressed thdoney Maxdecision. Theretheir Honours
said:

As WigneyJ accepted iBlairgowrie [At [98], citing Shin Kobe Marwat CLR 421;
ALR 10 andWong v Silkfield Pty Ltat [11], the broad power conferred by83ZF
is not to be read down by making implications or imposing limitationghware not
found in the express words of the provision.

In Money Max [At [144][145]], the Full Court of the Federal Court treated the

decision of Wigneyl in Blairgowrie as distinguishable on the facts of the case. In

addition, the Full Court in Money Maxddressed the concern by Wigrlegs to the

Adi fficulty of setting a funding commission
that rate could not be knowno and suggested
providing in the CFO that the funding conssion rate will be as approved by the

court, with approval to occur at a time whi
information, including information as to the quantum or likely quantum of

settl emenifld7].[ At [ 146]

The Full Court inMoney Maxdid nd come to grips with the observations made by
WigneyJ as to the textual limitations upon the power conferred 38Z&. Neither
the reasons irMoney Max nor the arguments of the respondents in this Court,
provide a satisfactory answer to them.

The difficulty attending the making of a CFO at the outset of the proceeding goes
beyond the practical difficulty identified iMoney Max[At [146]]. Contrary to the

view of the Full Court in that case, the problems that attend the fixing of the rate of
t he f remuheratiénst the beginning of the proceeding are not concerned solely
with the factual and prudential aspects of the exercise of the discretion conferred by
s 33ZF; they also involve the conceptual difficulty of an absence of criteria to guide
the execise of discretion by the court. In addition, there is the incongruity of reading
such a power into 33ZF or s183 when other provisions of RtA and Pt10 make
specific provision apt to accommodate that task but which operate at the conclusion
of the poceeding. This incongruity is discussed in the course of considering the
context in which these provisions appeatr.
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In Brewster the majority Justices decided that the decision of the Full Colbirey Max
was incorrect and that, contrary to that decisg88ZF of the FCA Act did not authorise the
making of a CFO at all let alone at an early stage of a class action udér é¢ftthe FCA
Act.

At 641 [60], the plurality commenced their consideration of such contextual matters as they
believed were relevd to the true construction of38ZF and 483. At 641 [60], the plurality

noted that each section is a supplementary source of power.

At 641 [61], the plurality said that two aspects of the legislative schemes in which the

relevant sections appear deseparticular attention. Those aspects were:

(& The extent to which the legislation contemplates the involvement of the Court in

deciding whether an action should proceed; and

(b)  The extent to which the legislation provides for meeting and sharing the costs of

representative proceedings as between group members.

At 642 [62] [65], the plurality noted that P¥A of the FCA Act and P10 of the CPA make
specific provision for the role of the Court in determining whether representative proceedings
should or shouldhot proceed and for the circumstances in which that intervention by the
Court might occur. The plurality then discuss&386 of the FCAAct (which is to the same
effect as 465(b) of the CPA) and 33N of the FCA Act together with its related provisions

in the CPA (sl66(1)(c) and (e))

At 642 [65], the plurality observed that, if it is realised that, at some point, identifying group
members is too costly or too difficult compared to the value of the likely claims, the solution
contemplated by the legation is to halt the representative proceeding, not to make a CFO

just because the process of book building is proving too expensive or too difficult.

At 642646 [66)[81], under the headingi Me et i ng and , thén plurdlity g cCos
addressed the seconohtextual consideration which they had identified at 641 [61]. At 642
643 [67] [69], the plurality said:

The court, in attempting to fix, even provisionally, a rate of remuneration at the

outset of the proceeding must necessarily engage in a speculgéik@se. In

Campbells Cash and CarjAt [92]], Gummow, Hayne and Crenndd observed

that Ato ask whether the bargain struck betw
assumes that there is some ascertainable objective standard against whichifairnes

to be measur ed?o, and that t his assumption w
circumstance that the CFOs sought in the present cases were provisional is itself an
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indication both of the speculative nature of the exercise in which the courts are
invited to engage, and that the concern driving the application for the order is the
concern of the litigation funder to be sufficiently incentivised to assume the financial
risks involved in supporting the litigation.

The provisions of Pt IVA of the FCA ariét 10 of the CPA expressly provide for the
making of orders distributing any proceeds of a representative proceeding. As will be
seen, the occasion for the making of such an order is the conclusion of the
proceeding. At that stage, if the group membergbago be indebted to a litigation

funder for its support of their cl ai ms, t he

the group members will be capable of assessment and due recognition. That stage is
the appropriate occasion for orders for meetingd simaring the cost burden of the
litigation because the value of the litigation and the extent of the burden will have
been rendered certain. In contrast, an application for a CFO at an early stage of a
proceeding necessarily involves speculation on thiegbahe parties and the court in
respect of these matters; and attention to matters of concern to the litigation funder
which may not be shared by, and may well be contrary to the interests of, group
members.

It is reasonably to be expected that legishatntended to enlist the court in a task of

this kind would make specific provision in that regard. That it has not done so is

itself some contextual indication that the power to make such an order is not to be

di scer nefd |ilBthrciggsaf\vGill (2018) 264 FCR 394; [2018] FCAFC

137 at [17] provisions such as33ZF or s183. It has been accepted, in that regard,

that 33 ZF cannot be understood as #fda vehicle
[Courtney v Medtel Pty Ltd2002) 122 FCR 168; [2@) FCA 9% at [52];

Blairgowrie at [100]].

The plurality recognised that, at the conclusion of the proceeding, it may be appropriate to
consider the fairest way of distributing the costs incurred by the lead applicants in achieving
the particular resultAs they said at 643 [68], the end of the proceedings is the appropriate
occasion for making orders for meeting and sharing the costs burden of the litigation. At 644
[75], after setting out the provisions 083V of the FCA Act, the plurality observelat that
section and 473 of the CPA expressly contemplate the making of an order of the type

mentioned in 83V(2) at the conclusion of the representative proceedings.

The orders concerning costs whicl33/(2) of the FCA Act expressly contemplate are

A ésuch orders as are just with respect to the distribution of any money paid under a
settl ement or .pThatida statutory mandae. ADyandertmade pursuant to
that subsection must liej u antd must relevantly concern the distributionnadneys paid

under a settlement or paid into Court. The plurality endorsed the general proposition that the
conclusion of the proceedings was the appropdatasiorfor meeting and sharing the costs
burdens of the litigation. These propositions werghtr supported by the terms of
s33Z(1)(g) of the FCA Act which provides that, in determining a matter in a representative

f
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proceeding, the Court may make such other order as the Court thinks just in addition to the
types of orders adumbrated i83Z(1)(ar (f).

353 At 647 649 [82] [94], the plurality addressed a number of considerations of purpose behind
the enactment of FYA of the FCA Act and later P10 of the CPA. At 647 [82]84], the
plurality discussed issues concerning access to justice. At83./the plurality made the
point that the defects in the existing law targeted by the Australian Law Reform Commission
in recommending the enactment of YA simply did not include the absence of sufficient
incentive for litigation funders to fund litigan. They went on to say that the possibility that
a group proceeding might not be brought because a litigation funder could not see the
prospect of a sufficient return to support the proceeding cannot be said to be one of the
Aunf or es e e nrefedredftd by &ilcbxt in Mcdlollin. At 647 [84], the plurality

said:

It may well be that some claims cannot attract funding, either because of a want of

i nterest among group members or because | it
prospects of the clais lead them to decline the risk. But there is no suggestion,

either in the legislation or in the relevant extrinsic materials, that it was thought to be

a defect in the law requiring a remedy that all claims, no matter how dubious their

merits or paltry lte likely monetary recovery, were not being brought before the

courts. Similarly, the possibility that claims are not brought because they do not

Aistack upd financially for group members or
concern that the legislatids not operating as it should.

354 At 647 648 [85] [90], the plurality said:

Common fund orders and funding equalisation orders

To the extent that one aspect of the motivation for seeking a CFO is said to be to

facilitate the equitable sharing of the costaagepresentative proceeding, Pt IVA of

the FCA and Pt 10 of the CPA recognise that the representative party ought not
(necessarily) bear the entire costs of the proceedegtion 3323(2) of the FCA;

s184(2) of the CPA. These provisions allow the ads to prevent the practice of

Aifree ridingdo by unfunded group members who
costs and risks assumed by the representative party and funded group members.

It may be accepted that t h eelevard todeimgn t o pr ev
justice as between group members who are parties to the proceeding. But the

equitable sharing of the expense of the proceeding may be achieved by the making of

a FEO that reduces unfunded group member sdé
that paid by funded group members to the litigation funder. The cost of litigation is

thus borne equitably between all group members. Group members necessarily stand

in a relationship to one another as a result of the statutory scheme; the claims in the

proceeding are litigated on behalf of all of them, and orders in the proceeding bind all

of them [Section 33ZB(b) of the FCA;1§9(b) of the CPA Subject to the creation

of subgroups and the determination of individual questidBecfion 3Q of the

FCA; s168 of the CPA], the statutory scheme treats them as one group. It is,
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therefore, just that the costs of the proceeding be spread amongst the members of that
group.

I n contrast, there is no reason why the amou
awards sbuld be directed to the litigation funder, much less that an order to that

effect should be made at the outset of the proceeding rather than on the occasion
contemplated by 832J(2) of the FCA and E34(2) of the CPA. Unfunded group

members have no conttaal or other relationship with the funder. Nor have they any

liability to the funder. The funder has no right to that money under contract or under

equitable principles.

A CFO is thus not the obvious solution to th
to impose aradditional cost on the group by requirimgore money to be paid to the

litigation funder than would otherwise be the case. The equitable spreading of the

cost is, in fact, better achieved by the making of a FEO, which takes, as its starting

point, the actual cost incurred in funding the litigation. While it must be accepted that

the burden of the amounts that funded group members have agreed to pay to the

funder under their agreements with the funder must be distributed fairly, a FEO is apt

equitably to distribute those amounts whereas a CFO seeks to impose an additional

cost by imposing new obligations on the unfunded group members.

A FEO is clearly available where a settlement is reached. A settlement must be

approved by the courSection 3V of the FCA; s173 of the CPA], and, in approving

a settlement, the court must balgeuwtisfied 1t
me mb e Austdlian Securities and Investments Commission v RicHa@ik3]

FCAFC 89 at [55] (emphasis in the origijaA settlement that allows some group

members to ride for free would not be fair and reasonable to the other group

members.

Secondly, where a matter runs to judgment (rather than being settled), a FEO may be
made under 83ZF or s183. That is becauseigtice would not be done in the
proceeding if it resulted in unfunded group members gaining a windfall by avoiding
costs which others bore for their benefit. A FEO prevents that outcome by
redistributing those costs. It falls squarely within the terms88gF and 183. The

same cannot be said of a CFO.

355 | wish to emphasise a couple of points made in the above extract:

(@)  The plurality remarked that the lead applicants oughtnecessarilybear the entire
costs of the proceeding. That remarks suggestsithaty appropriate case, the lead

applicant should bear such costs;
(b) The making of a FEO addresses the questighfofr e e ;r i der s 0

(c) There is no reason why additional amount ¢
awards should then be paid to a litigation funaleany time, let alone at the outset of

a proceeding;

(d) The litigation funder has no right to such money under contract or under equitable

principles; and
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(e)  The obvious solution to the problem ibff r e e is notthenntaking of a CFO.
The equitable spreéng of that cost is, in fact, better achieved by the making of a
FEO.

356 At 649 [91][94], the plurality discussed the notion of book building. At 649 [94], their

Honours said:

To the extent that a CFO may allow a litigation funder to avoid the burdere of th

process of book buil ding by enlisting the
supplement the legislative scheme by judicial involvement to ease the commercial

anxieties of litigation funders or to relieve them of the need to make their decisions

as to wiether a class action should be supported based on their own analysis of risk

and reward. Until 2016, open class actions were brought and resolved without
recourse to CFOs. A suggestion that Dbook bui
ignores the realitythat group members will have to take action at some stage to

obtain the actual payment of any monetary relief to which they have established an

entitlement.

357  Justice Nettle agreed with the orders proposed by the plurality. Those orders are set out at
649 650 [95] [96]. Those orders give formal effect to the fact that the plurality intended to
allow the appeal and make appropriate orders as a consequence.

358 At 656/ 657 [123][124], NettleJ outlined the competing views as to the true construction of
s33ZF ofthe FCA Act and noted that, in the view of the plurality, the section is in nature a
supplementary power to do what is necessary or incidental to achieve the objectives at which
those other more detailed, specific provisions referred to by his Honol74tl84] are

aimed. His Honour went on to say (at 657 [125]):

| favour the latterview. The power conferred by33ZF is to make orders the
purpose of which is to ensure justice is done in a representative proceeding. The
limits of what may properly be deribed as the demands of justice in a particular
case,ad so t he ¢ ouB3K mustpbe deteminad ydtieertextof the
Act read as a whole, taking into account the relevant context and purpose. With
respect to those who may take a differdetw that has precious little to do with the
entitlement to restitution of salvors under admiralty [8@eThe Goring[1988] AC

831 at 846, 857 per Lord Brandon of Oakbrook (Lords Bridge of Harwich, Fraser of
Tullybelton, Ackner and Oliver of Aylmerton,geeeing at 84#5, 857); Aitken,

fiNegotiorum Gestmand t he Common Law: A Jurisdictiona
Sydney Law Revie®66] or of barristers and solicitors, who have long been subject
to the figener al jurisdicti oes maulé fortwbrle Cour t e

d o n[®voolf v Snipg1933) 48 CLR 677 a78; [1933] ALR 266 per Dixod]. As

the plurality observe, thergvisions of Pt IVA, in which 83ZF sits, make specific
provision for the entities in respect of whom, and the point in time athwbrders
distributing cost burdens and judgment or settlement proceeds may be made. None of
those provisions expressly or impliedly contemplates the kind of CFOs sought in
these matters nor the issues to which theyenaddressed. The context @3 F
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strongly implies exclusion of a construction of that provision that permits of the
making of a CFO.

At 657 [126], his Honour said that the broader context of legislative history points to the
same conclusion as the conclusion which he stated at 657 [125].

At 657658 [126], his Honour said:

The broader context of legislative history points to the same conclusion. For,

whatever Parliament may have foreseen to be the consequences of its enactment of Pt

IVA of the FCA Act, what Parliament could not, and therefomost certainly did not,

foresee was that a majority of this Court would later give its imprimatur to the

mai ntenance of group proceedings that are de
wrongs of the plaintiffs and of the curial processes establishedmedy alleged

wrongs for the primary purpose of generatinc
funders Campbells Cash and Carry Pty Ltd v Fostif Pty [2006) 229 CLR 386;

229 ALR 58; [2006] HCA 41G@ampbells Cash and Cairat [287] per Callinamand

HeydonJJ]. It is one thing to hold, as this Court didGampbells Cash and Carry

[(2006) 229 CLR386; 229 ALR 58; [2006] HCA 41], that representative proceedings

involving a litigation funder are no longer considered invariably to be an abuse of

process and contrary to public policy. It is, however, quite another thing to accept

that the commercial interests of those funders formed part of the mischief that the

introduction of PIVA was intended to confront. Plainly, the legislative purpose of

the enactment of PIVA did not extend to addressing uncertainties on the part of

litigation funders as to the financial viability of funding such proceedings.

The judgment of Gordod commences at 658 [129]. Her Honour was also in agreement with

the orders mposed by the plurality.

After noting the rationale or justification for the CFOtive Westpac mattexs explained by

the primary judge(at 659 [131][132]) her Honouexplained the meaning of the terms used

in the primary fAjpwdke dhgadid dmlda mayt ieqqru[&EOJ0Ss at i o n
and ai c o mmon f [CBQJ0. Atr689e660 [133][135], her Honour explained those

terms in the following way:

The process of book building seeks to generate, capture and record interest in a

specific class aatin . In this process, the representat
' itigation funder fundertake active efforts
retainers with the [l aw] firm and funding ag
particular terms BMW Australia Ltd v Brewstef2019) 366 ALR 17; [2019]

NSWCA 35 (BMW) at [5]]. And as the plurality explain, the interest is generated

Afusing the media and web communications wit
[group] members to register their interest tor enter into retainer and funding
agreementso [Reasons of Kief el cJ, Bel |l and
Mor abit o, AFi nanci al arrangements wi t h I it
Australian cl ass a ct Litgatienp Costs, Fudngaand Boom ( Ed
Behaviour: Implications for the Law2017, p 155, at 178]. The result of the book

building 0 the number of group members who respond to those efforts and the

manner in which they respor@ reflects the interest in or demand for the litigation
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on the terms that have been offered by the law firm and the litigation funder. There is

a range of responses. Some group members do not respond at all. Others register their

interest but do not enter into contractual arrangements with the law firm or the

litgat i on funder. Those group memberd are descr
the Afundedo Ogenterunto contantimlearrangements with the law

firm and the litigation funder.

A funding equalisation order ppapabletdes for de
unfunded [group] members [from their entitlement on settlement or judgment] of

amounts equivalent to the funding commission that would otherwise have been
payable by them had they enteredfonepnt o a fund
Maxat[ 5] ] . Such amounts are then fdistributed
so that both funded and unfunded [group] meml
their sett !l e nMomey Magat [5]]j] Unfdirgiedanoup onenjbers pay no

commission tohe funder, but such an order achieves equality of treatment between

group members because unfunded group members do not receive any more than

funded group members. A funding equalisation order is limited to redistributing

actual costs incurred [Costs arghgect to the approval of the Court: 33V, 33Z of

the Federal Court Act; 973, 177 of the Civil Procedure Act].

A common fund order, in general terms, is a set of court of@BpareMoney

Max at [3]], usually made early in the life of an open class proceeding, whichémpos
on the representative party, and all group members, an obligation to pay a litigation
funder a pro rata share of the legal costs incuaredla funding commission at a
specified rate from the common fund of any settlement or judgment in their favour.
Sud an order obliges all group members, including unfunded group members, to
contribute to the legal costndto pay the litigation funder a commission. For the
reasons that follow, Courts do not have the power to make a common fund order.

The conclusion gxessed by her Honour in the last sentence of 660 [135] is quite
unequivocal: Having described the essence of a CFO, her Honour said that Courts do not
have power to make such an order. Her Honour did not make any temporal qualification to
that remark.In my view, her Honour intended to say that neither this Court nor the Supreme

Court of NSW has the power to make a CFO (as commonly understood) at any time.

Her Honour then moved to consider the legislative scheme embodiedMA Bf the FCA
Act. After looking at the scheme generally and referring 38M and s33N, her Honour
noted the following (at 665662 [140] [141]):

The existence of the power to stay a proceeiegtion33M(d) of the Federal Court

Act] where the costs of the proceeding, including the costs of identifying thp grou
members entitled to the ultimate award and distributing to them the relevant amounts,
are too high, or to order that a proceeding no longer continue uniiék PEections
33M(c), 33N of the Federal Court Act], recognises that some claims will simply be
uneconomic to run. The Parliament provided, in effect, a viability threshold which, if
not met, would cause the Court hearing the matter to order a stay of the matter or
order that the proceeding no longer continue undéyAt It did not provide any
alternative means of ensuring viability of the matter.

A representative proceeding may not be settled or discontinued without the approval
of the Court Hection33V(1) of the Federal Court Act]. If the Court gives approval,
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s33V(2) confers power onthe Cotirto fimake such orders as are |
the distribution of any money paid under a
that provision does not envisage a Court making orders with respect to the economics

of a proceeding by ensuring that agétion funder obtains a particular return on

funds invested.

The observations which Gorddnmade in the last sentence of B&62 [141] suggest in no
uncertain terms that her Honour is of the opinion tha8\%2) of the FCA Act does not
authorise the makp of a CFO.

At 662 [143], when considerinthe powers of the Court undeB3Z of the FCA Act, her
Honour said (referring to33ZB(b) and 83Z(1)(e), (f) and (2) of the FCA Act), that:
€ none of those provisions envisages the Coul

respect to theconomics of a proceeding by ensuring that a litigation funder obtains a
particular return on funds invested.

Then, at 663 [145], her Honour said:

Section 33ZF applies in @nproceeding conducted under IPA. It is a
supplementary or gafiling provision [Ethicon Sarl v Gill(2018) 264 FCR 394;

[2018] FCAFC 137at [17]] that operates within the existing statutory scheme. It
requires that the Court be satisfied that proposed orders are appropriate or necessary
to ensure that justice is done in the repmésteve proceeding. It does not empower a
Court to make a common fund order.

Justice Gordon then considered the text 82F of the FCA Act and said that that text does
not permit the making of a CFO even when taken at its widest. Her Honour thereduseérv
663 [147]):

Considered in the comxtt of Pt IVA as a whole and 88C, 33J, 33M, 33N, 33V,

33Z, 33ZA and 33ZB in particular, 33ZF(1) as a supplementary or ¢#fing

power is a power to do what is appropriate or necegeaagvance the objectivef

PtIVA & to provide a procedure for representative proceedings. As has been seen,

none of the provisions mentioned envisages a Court being engaged in making a
common fund order.

At 663 [148], her Honour said that there is no mention ilWRtof the FCA Act of any
distinction between some cases being able to be commenced with a need to build a book and
others being able to be commenced without the need to build a book. Her Honour said that a
proceeding may be commenced undefV2t of the FCA Act if it satisfied the threshold
criteria in s33C. A PtlVA proceeding cannot be commendgd on the possibility that the

Court might be persuaded to make a common fund d@odevercome the fact that the class
action might otherwise be uneconomic or risky fditigation funden.
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Her Honour then addressed the relationship between parties afmhnti@s in this context
and went on to say (at 663 [149]):
A common fund order seeks to have a Court craft a relationship between unfunded
group members in a class iact and a litigation funder who is not a party to the
proceeding. Paift/A as a whole and 83ZF(1) in particular does not allow the Court

to set (or provide the statutory criteria to guide the Court in setting) the terms or
contours of that relationship.

Justice Gordon then examined the relationship between parties anghmies in a little

more detail and, towards the end of her remarks in respect of that matter, noted that,
notwithstanding that judicial decisions over time might build up a body oégest showing

that a particular funding rate was considered appropriate by the Courts for the market
conditions that then applied, that is not the statutory question pose@83zF sof the FCA

Act. The statutory question posed by that section is whetlkeortler sought is appropriate

or necessary to do justice in the proceeding.
Then, at 664 [152], her Honour said:

Those, and other, i p o [BEIW &t {28]]lofl cgmmprrfundd | e mat i ¢
orders are strong indicators that a Court does not haymtier to make such orders
under the existing legislative scheme.

The observation which her Honour made at 664 [152] is also unequivocal. Her Honour did
not confine her remarks to the question of power un@3Z&. Her Honour said that the
Court does nbhave the power to make a CFO under thé&/Rtlegislative scheme. Her
Honour meanto say | think, that such an order could not be made at any time or angler
section in PtVA.

Her Honour then proceeded to consider funding in a more general way.

At 6641 665 [155] [156], her Honour recounted the reasons given by the primary judbe in

Westpac matteas to why a CFO should be made. Her Honour then described that approach
asimi spl.aceédkead Honour said that the pasiitnoary
form a view on whether the proposal currently put forward is one which is in the interests of

gr oup measnet the task required of the Court when making orders urgBxFs

The statutory enquiry under that section is whether the order smigha p pr oqr i at e

necessary to ensure that. justice is done i

At 665 [158], her Honour said:

a
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That it has been accepted that A[t] he subj ec:
no more significant than a joint enterprise seekingide litigation as a means to

ma k e m[Almbettyy @oetis Australia Pty Ltd (No @019) 369ALR 512; [2019]

FCA 462 at [1]]demonstrates these points. How does a court assess whether the
representative proceeding imtonseltigpione t han fa
as a means to make moneyo? Why and how shoul
class action? Asking and answering these and similar questions is not appropriate or

necessary in ensuring that justice is done in a proceeding.

377  Justice Gadon then looked at a number of problems which she identified with these theories
as illustrated by th®&rewstercase itself. Having considered those problems, at 6671[164]
[165], her Honour said:

If a litigation funder seeks a common fund order in otdegivoid the costs of book
building (and that is a very real incentive for a funder to seek such an order), that
objective has no connection with what is appropriate or necessary to ensure justice is
done in the proceeding.

As to the claim for the need feafety (to avoid confusion with the early stages of
airbag recall), by the time the application for a common fund order came before the
Court, the early stages of the recall were long past.

378 At 667 [167][169], her Honour revisited the questionfof r € e r. Bnithose paragraphs,

her Honour said:

Free riders

At the start of these reasons, two issues were identified as justifications for a
common fund order: the economics of an open class action and the problem of free
riders. The economics aspect hasrbaddressed. It is necessary to say something
further about the problem of free ridérsthe unfunded group members who seek to
take the benefit of the results of the litigation.

No solution to the problem of free riding by unfunded group members i<pdte

as the primary judge recognised Westpac until the courts indicated their
Awillingness to fashion a solution [of a com
had borne the risks of the litigation, is recompensed from the common fund of

proceced® bt ai ned by t helenthallat[BlpquatisgPeseraatii2b]], e 0 |

the free rider problem was addressed by making funding equalisation orders to
redistribute the additional amounts received
pro rata across theass as a whole.

It was not suggested by any of the parties to these appeals that the legislative scheme
did not allow for the making of a funding equalisation order. In short, there is already
an accepted solution to the problems which the common fu®t supposedly seeks

to address.

379 At 667 [170], Gordond recorded her agreement with the orders proposed by the plurality.

380 Justices Gageler and Edelman both dissented. However, they did so for different reasons.
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381 At 652 [104], Gageled explained his undstanding of the features of a CFO. There, his

Honour said:

A CFO of the type in issue is an order made by a court at an early stage of a
representative proceeding, in advance of the fixing of a date before which group
members must exercise their rightofi out of the proceeding. The order is made on
the application of a representative party, who is in an existing contractual relationship
with a thirdparty litigation funder, and on the giving of an undertaking to the court
by the litigation funder to b&ound for the duration of the proceeding to funding
terms approved by the court. The funding terms require the litigation funder to fund
the costs of conducting the representative proceeding, including by paying the costs
and disbursements that are chargeby t he representative partyo
any security for costs that might be required in the proceeding and meeting any costs
orders that might be ordered against the representative party in the proceeding. By
force of the order, the represative party and group members are required to pay to
the litigation funder, out of such amount or amounts as may be jointly or severally
obtained by them by way of settlement of, or judgment in, the proceeding, such
amount or amounts by way of reimburseirien funded costs and by way of funding
commission as are identified in the funding terms. The funding commission to be
paid to the litigation funder includes a premium for litigation risk. Although
interlocutory in the sense that it is able to be vadedevoked by the court during

the course of the proceeding, the order is final in the sense that it is framed in terms
which would operate absent variation or revocation to compel payment to the
litigation funder by the representative party and group neesionmediately upon an
amount or amounts by way of settlement or judgment coming into existence prior to
any distribution to them.

382 At 652 [105] [106], his Honour briefly noted the import of the decision of the Full Court in
Lenthalland the NSW Court of ppeal inBMW v Brewsteand then said that a CFO can be
thought appropriate or necessary to ensure that justice is done in the proceeding and so can be
made in the exercise of the power conferred B$&- of the FCA Act and $83 of the CPA.

He then gavérief reasons for that conclusion.

383 At 654 [111)[113], Gageled made a number of observations in support of an alternative

basis for making the orders which were under consideratiBremster His Honour said:

In so far as the power extends to aimsythat substantive justice is done as between

the representative party and the group members in the conduct of the representative
proceeding, the power is sufficient to enable the Court to fashion such orders as the

Court thinks appropriate or necesstryensure that expenses incurred in carrying on

the litigation are shared fairly between the representative party and those group

members who ultimately benefit from the representative proceeding. That the Court,

as a court of law and equifsection 5(2)of the Federal Court ALt should have

power to order the fair apportionment of those expenses is consistent with the power

hi storically exercisable by a court of equit
the benefi ci ar [Serage v TicoriciNationkl iBankles39)t307 W8 o

161at167] The courtds discretion extended to or
not confined to legal costs) incurred by a representative party be paid out of funds

distributable amongst the represented clakgional Bolivian Navigation Company
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v Wilson(1880) 5 App Cas 176 at 2ilD1; Batten v Wedgwood Coal & Iron Co

(1884) 28 Ch D 317 at 325And there was no reason in principle why the court

could not make such an order prospectively in anticipation ofsfustributable

amongst the represented class coming into existence as a result of the representative
proceeding Ato empowero the repr@eeent ati ve
Australian Securities and Investments Commission v GDK Financial Solirtgns

Ltd (In lig) (No 4)(2008) 169 FCR 497; 248 ALR 766; [2008] FCA 83&5(C v

GDK) at [15], quotingJones v Coxetgfl742) 2 Atk 400 at 400; 26 ER 642 at 642

(Jones v CoxetgrSee generallASIC v GDKat [3]i [14]].

Putting those considerations togethérsee no reason why the Court, on the
application of the representative party, cannot think it appropriate or necessary to
ensure that justice is done in a representative proceeding: first to accept an
undertaking to fund the proceeding given to the Cdyr a thirdparty litigation

funder who is in a contractual relationship with the representative party, and second
to order that the representative party and group members are each to bear a specified
proportionate share of a specified reasonable remiimeta be paid to the litigation

funder for funding the proceeding if and when their claims are realised as a result of
it.

Provided that interests of group members are adequately represented at the time of its
making, | see no reason why the Court carthimik that making such an order early

in the proceeding will advance the interests of justice: by placing the funding
available to the representative party on a secure footing, by reducing uncertainty on
the part of all concerned about how the Court maxdrcise statutory discretions to
distribute the cost of funding the proceeding at the conclusion of the proceeding, and
by allowing group members to make more informed decisions about their potential
returns at the time of choosing whether or not toooptof the proceeding.

Justice Gageler was the only JusticeBrewsterwho considered that general equitable
principles of the kind which he mentioned at 654 [1]{113] might support the orders which
had been made iBrewster Justice Edelman did disssiprinciples of unjust enrichment but

did not embrace the ideas expounded by Gadeatethe passages to which | have referred.

At 655 [117], his Honour expressed the view (implicitly perhaps) that a CFO could be made
under s33V(2) of the FCA Act.

Jugice Edelman considered that a CFO could be made at the conclusion of proceedings,
either at the time of settlement or judgment and, in the case of settlement, could be made by
i nvoking the Co83ZR d the RCA wa.r At 6726d7e[189] [203], his

Honour considered whether Australian law could recognise a claim for restitution of unjust
enrichment against group members by a litigation funder who only had contractual rights
against a small number of those membeks.673 674 [191] [193], his Fonour concluded

that a CFO could not be justified on this basis under Australian law. His Honour then moved

to consider whether nonetheless, in effect by analogy, concepts of unjust enrichment could
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not be used to flesh out the meaning of the wdirds p priate or necessary to ensure that

justice is donias3Bzk. t he proceedingo

387 Both Money Maxand Brewsterwere taken into account by me when | made the orders
dismissiy t he Grosvenor CFO Application, the BL
applicantsdo AlternafAprl2020. FEO Application on 1

388  Since 1April 2020, when | made the orders referrectd387] above there have beetree
occasionf which | am awee whenjudges of thiCourthaveconsidered whether or not to
make a CFO at the conclusion of al\PA proceeding. In the first two cases, Reasons for
Judgment were publishetlc Kay Super Solutions Pty Ltd (T
Ltd (No3) [202(0 FCA 461 B e | | § angGosus As to the third proceedingJfen v
RMBL Investments Lid/ID 1093 of 2018 my understanding is that a CFO was made by
MurphyJ on 6May 2020 andex temporeReasons delivered on that

published Rasons @ not yet available.

389  Given that none of the judgments to which | have referte[8&8] above pre-datedmy
1 April 2020 orders, | did not have any of them in mind when | made those orders. However,
it is appropriate that | refer to them briefly now besathey traverse some of the issues with

which | am currently dealing.

390 InBel | aBeackd iad made a CFO onApril 2018. Subsequently, upon the settlement
of the matter andn light of Brewster it must be accepted that his Honour did not have the
power to make that order at that time. In light obsa circumstances, the applicant in
Bel | apmopo8esl a funding equalisation mechanism with no commission applied to
amounts redistributed from unfunded to funded group members. His Honour described the
applicantds proposal anssm. Becduserthe pracise termgsuwohithei s at i
order which his Honour made are to be found in the Settlement Scheme in that case, it is a
little difficult for a reader of his Honour
which his Honour made was &O or an order in the nature of a CFO or whether it was
some other kind of funding equalisatiorechanism. Underthe mechanisnordered by his
Honour, group members were to end up paying an effective funding commissk898%
of the gross settlement aomt. This was substantially less than badtie contractual
commission rate payable by funded group members (35%) and also less than the maximum

commission rate that his Honour had fixed under the CFO he had made in April 2018.
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At[15]i[22]inB e | | aBmactd said:

Funding equalisation mechanisms
Let me say something about funding equalisation mechanisms.

If one has the scenario of an open class proceeding with few (if any) group members
signed up to funding agreements, the context for discussingpiygrg a funding
equalisation mechanism simply may not exist. That scenario may exist because the
nature of the matter is such that bdmklding is not feasible, for example, a mass

tort where the ambit of the class may not be known or where the chistarsteof

group members, say a vulnerable class that have been preyed on, do not make this
feasible.

Assume another scenario where a substantial number of group members have signed
funding agreements and the issue at the time of settlement approvas GB4ét) is

whether a funding equalisation mechanism ought to be applied in preference to an
expense sharing order of a different type
tweaked class actions practice note. There will be a number of variables econsi

including the following.

First, one will need to consider the percentage of group members who have signed
funding agreements as compared with the percentage of group members who have
not.

Second, one will need to consider the percentage commissiopasited for the
expense sharing order (the rate being the cost paid for the third party finance
reflecting risk) as compared with the percentage commission rate(s) stipulated in the
funding agreements, and whether the rate in each case is on the etesdtdum or
gross settlement sum.

Third, one may have to assume, in relation to the funding agreements, that a judge on
a s33V application could not modify the rate set or its payment as pagpwbving

the settlement as distinct from not approvingsb@lement if the commission rate is
unacceptable. Judges who have applied funding equalisation mechanisms appear to
have assumed that they lack the power to modify.

Fourth, one would have to consider whether, if a funding equalisation mechanism
was usedthe funder would receive a greater share in any event. When a percentage
amount is deducted from the unfunded group members and added back pro rata
across all group members, that incrementally increases the recoveries for the funded
group members. Litigain funders may then assert that they are contractually entitled

to an additional amount, that is, a percentage on the incremental amount. The Full
Court inMoney Max Int Pty Ltd v QBE Insurance Group (2916) 245 FCR 191
considered the prospect thatden contract, the funder could say to a funded group
member that if the group member received an additional increment arising from a
funding equalisation mechanism (a pro rata part of the deduction from the unfunded
group members added over all funded antunded group members), the increment
itself would be part of the Arecoverieso
percentage commission rate would be payable. The Full Court was told that in all
cases where a funding equalisation mechanism had peéad the funder had also
obtained a percentage of the increment added back to the recoveries of funded group
members. It is not clear to me whether other judges who applied such mechanisms
were ever aware of this. Their reasons do not expressly sayl@@over, from the
arithmetic applied in those cases, it seems implicit that they may not have been so

c

of
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aware. As | said in [2] above, this issue has now been addressed in the context before
me.

More generally, it is to be recalled that a funding equadisanechanism was first
introduced as an ad hoc innovation posited by practitioners seeking to expediently
resolve a practical problem that had arise®aorajay Pty Ltd v Aristocrat Leisure

Ltd [2009] FCA 19. It did not arise through extensive judiciablation and
exposition, although no doubt where judges have applied it they have done so
conveniently and correctly in the contexts with which they were presented.

At [23] ff, his Honour offered additional reasons as to why he had made the original CFO in

Bell amyods

At [30]1[31], his Honour explained why it was he made filneding equalisation ordetkat
the parties asked him to malke the conclusion of that proceeding when approving the
settlement thereofAt [31], his Honour said:
Second, if | had rtoapproved the settlements and the commission rates were
subsequently still not reduced, | may have entertained making an expense sharing
order in the naturef a common fund order under38V(2), and with no resort to
equitalbe principles being necessafyow the issue before the High CourtBMW
Australia Ltd v Brewste(2019) 94 ALJR 51 did not concemsettlement approval
processRelatedly, it did not discuss the ainbf the express power undeB3V(2).
Moreover, and | say this with some hesitatadtinough after careful reflection, there

is no considered majorityicta which clearly precludes38V(2) from being used for
that purpose.

Finally, at [33] [34], his Honour made two additional observations about the advantages of
CFOs.

At all relevanttimes up to and including the datetbé High Court decision iBrewster the
essential features of a CFO and the essential features of a FEO (as explained by the High
Court in Brewstej were well understood. Sind&rewsterwas decided, there has been a
tendency forjudges to redefine these terms and to introduce other terms (sfick asp e n s e
s har i ng)int thd relevanbddiscoursélhis is apt to cause confusioConsistency in

the use of the terms CFO and FEO should be maintained and thosesheutdsbe used to
identify the types of orders which the High Court had in mind when it deployed those terms.
It is not helpful to rdabel orders which are in substance CFOs and orders which are in
substance FEOs (as those terms were understood by dheQdurt). If a particular order

made by a single judge of this Court is in substance and in truth a CFO or a FEO, it should be
described as sucHf the particular order under consideration differs in some material respect
from the type of order that isommonly understood as a CFO or a FEO, then it may be
legitimate to attach to it some description or label which alerts the refbtiher relevant order
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or judgmenthat the order has features which differ materially from those features of a CFO

or a FEO,as commonly understoodOtherwise, | think that it is appropriate that the Court
adhere to the meanings given to CFO and FEO by the High Court which, after all, reflected
the meaning of each of those terassconsistently used by judges of this Courlso, if

funding equalisation mechanisms are to be the subject of Court orders and are not explicitly
set out in those orders because they are specified in the settlement documentation, then the
reasos of the ydge who approves the settlement should makéo# the precise nature and

effect of the funding equalisation mechanism which has been approved.

In Vocus MoshinskyJ declined to make a CFO.

At [65], his Honour explained his reasons for permitting a number of deductions from the
settlement fundpn a me | vy, $2,131,881.18 for the applic:
ATE i nsurance premi um; $15,500 for t he ar
$265,427.15 for administration costs.

At [66]1[67], his Honour explained the issue which arose/atws as to the appropriate
funding equalisation mechanism (if any) to be adopted in respect of the funding commission

to be paid to the funder in that case. In those paragraphs, his Honour said:

The proposed deduction for the funding commission is $6,16%8%lus applicable

GST, which amounts to $6,198,254.40 including applicable GST. As with the other
deductions, it is proposed that this amount be borne by all registered Group
Members, not only those who emd into a funding agreementhe proposed
deduction for funding commission (excluding GST) represents 17.43% of the
settlement sum. That rate is 15% less than the applicable rate under the funding
agreements entered into by funded registered Group Members. Under the funding
agreements, the appliga contractual commission if the claim proceeds are received
by 24 Gctober 2020 is 20.5% plus GS{R higher rate applies if the claim proceeds

are received later, but that can be putne side for present purposeshe rate of
17.43% is 1% less thanhe rate of 20.5%0f course, the rate of 17.43% is applied

to the whole of the settlement sum, not only the portion of the fund referable to the
claims of funded registered Group Members.

The applicantsd alternati veeapdsobmiesoas] , al so a
is to deduct the totadontractedfunding commission, that is, the total of the amounts

agreed to be paid by tHeindedregistered Group Membersnder their funding

agreementsUnder this approach, the total amount would still be bomyeodth

funded and unfunded registered Group Members, but it would be determined by

reference to the total of the amounts that the funded registecegh Gtembers had

agreed to paylf the alternative approach is taken, there are two methods of

calculatingthe funding commission: see the First Chuk Affidavit at [1Q2¥]. The

first met hod, whi ch adopt s a oO0grossing up o
commission 0f$3,897,735.37 (including GSTJhe second method, which adopts a

6no grossing wguées anrrdihga commsission $9,473,149.93

(including GST).Clearly, the alternative approach results in a significantly lower



-112-

return for Woodsford and ICP, and a significantly greater balance available for
distribution to registered Group Members.

399 At [68]i[71], his Honour discussd8rewster In particular, his Honour referred to [66], [67],
[68] and [85] [90] in Brewsterand ther(at [72]i [74]) said the following:

These observations clearly favour the making of a funding equalisation order over a
commonfund order (implicitly, at the conclusion of a proceeding). However, after
careful consideration, |1 do not consider these observations to express a concluded
view that there is no power undeB3V to make a common fund order. First, their
Honours in thispassage contrasted the making of a common fund order at an early
stage of the proceeding with the powers available at the conclusion of a proceeding
(e.g. at [87], [90]), indicating that their focus remained on the issue of whether a
common fund order cédi be made at an early stage of the proceeding. Secondly,
while their Honours stated in terms, at [89], that a funding equalisation order is
iclearly avail abledo where a settlement is re
fund order is not available. ldaheir Honours intended to express a concluded view
on this point, it is likely that it would have been stated in this passage. Thus, on
balance, | do not take their Honours to be expressing a concluded view on the
question whether there is power unde&83% to make a common fund order. | note
also the observations of Gorddrat [141], [147], [149] and [152]. These may, at
least on one view, go further, and express an opinion tB3Y svould not support

the making of a common fund order. The other merobthe majority, Nettle), did

not directly address the point. Having regard to these matters, | do not consider there
to be a clear majority view expressed to the effect that there is no power &3er s

to make a common fund order. See dlsathall v Westpac Banking Corpation

(No2) [2020] FCA 423 at [6]21] per Leel andMcKay Super Solutions Pty Ltd
(Truste¢ v Bel | amy 6 s 3)RR6] FCAA6Lian[15]22] and [G1Y mer
Beach J.

While the observations of the majority may not represenoncluded view on the
question of power, they nevertheless express strong reasons for favouring a funding
equalisation order over a common fund order. When the observations of Ganon
added to those of the plurality, a majority of the High Coartehindicated strong
reasons favouring the making of a funding equalisation order over a common fund
order.

In the circumstances of the present case, | do not consider it appropriate to approve

the applicantsd primary pr o[$6,49,254.4Ds regards
including applicable GST). Instead, | consider it appropriate to approve the
applicantsd alternative proposal (adopting t
$3,897,735.37 (including GST). My reasons are as follows. First, the applicants

primary proposal imposes an additional cost on the group by requiring more money

to be paid to the litigation funder than would otherwise be the case. In contrast, the

applicantsd alternative proposal dimkes, as i
funding the litigation: see the observations of the pluralityBiW at [88].

Secondl vy, the applicants6é primary proposal g
the problem of o6free ridingd. Thes applicant

that unfunded Group Members who obtain the benefit of the litigation contribute to

the cost of the proceeding: see the observations of the pluralBMwV at [89].

Thirdly, while Woodsford and ICP played important roles in funding the litigation

(and exyosing themselves to risk) for the benefit of registered Group Members, this is
sufficiently recognised by the applicantsd a
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and ICP receive the funding commission to which they are entitled under the
contracts with inded Group Members.

In threeother cases decided this year, judges of this Court have made observations as to the
reach of the decision iBrewster. In the first of theselLenthall v Westpac Banking
Corporation (No2) [2020] FCA 423 Ienthall No2) deciced on 2April 2020, at [6][21],
LeeJ analysed the judgmentsBmewsterand at [12] expressed the following opinion:

€ the holding inBrewsterdoes not stand for the proposition that this Court is bereft

of power to make an order (at the conclusion giraceeding in equity, or upon

finalisation of a Cout approved settlement, undeB3V of the Act) to distribute

rateably funding costs including commission from a sum obtained on settlement or

upon judgment; nor, obviously enough, does it prevent thet@pproving a notice

which foreshadows an intention of an applicant to seek some form of Expense
Sharing Order at the stage of settlement or upon judgment.

At [21], his Honour brought the discussion back to the matter at hand when he said:

All of these smmewhat differently directed observations, some of which went beyond
a textual and contextuabnstruction of the scope of38ZF, are, of course, entitled

to great respect and no doubt will be the subject of submissions if an Expense
Sharing Order is theubject of an application made at the conclusion of this class
action. But whether the Court can and should make a form of ExpengegSDader

(in equity or under 83V(2), which in contrast to 33ZF is an express power to
Aimake such orwithkerespectdoghe distributign ofsdttiément monies),
will be determined when and if the precise form of Expense Sharing Order is
identified in an application, and on the basis of the evidence and submissions then
advanced. But, contrary to the argumehWestpac, such an application is open to

be made.

In Lenthall No2, his Honour did not have before him an application to make a CFO as part of

a settlement approval. The matter before his Honour was whether or not a notice should be
given to membersx@ressed in very general terms to the effect that, possibly at some time in
the future, some form of costs sharing order might be made if and when the case is settled or
determined by judgment. No particular form of notice was approved by rekenthal

No 2 although his Honour did prepare a draft notice for the parties to review. Further
consideration of an appropriate form of noticeswlaferred.

The second case recently decidedveins v Davantage Group Pty Ltd (Rp[2020] FCA
473 Evang. Evanswas not a case involving a CFO or any funding equalisation mechanism
at all. It was a case about whether the respondent should be compelled to produce certain

insurance policies effected by it. However, becau38Z$ was relied upon as part of the
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foundation for the application before the Court, Bedcmade the following remarks
concerning 83ZF (at [501[58]):

The plurality inBMW v Brewsteremphasised that whilst the power provided by

s33ZF(1) is wide, it is essentially a supplementary or-fjamg power. And as a

supplementary source of power for FA&A, it is not to be supposed thaB8ZF(1)

was intended to meet the exigencies of litigation not adverted to at all by the

provisions of Part IVA. S0,83 ZF( 1) may not be ofipoveet i ed wupon

to do work beyond that done by the specific provisions which the text and structure

of the |l egislation show it was intended to

Afcannot be given a more expansiveactonstruct:i

the other provisions of the schemeodo (at [ 7

€s33ZF é as a vehicle to rewrite the scheme

s33ZF (1) has t he effect of Asupport][ing] a
ssue

necessarytoenur e t hat the pleaded i ss s are resol
[21)).
Let me say something further about Neftld s anal ysi s so that I can

the common themes of the majority.

It is useful to recall that the issue before the Coaricerned the exercise of power
under s33ZF(1) to make a common fund order at an early stage of the proceedings.
The issue did not concern any settlement approval urgl@év(@) or the exercise of

any express power undeB3V(2), the latter of which prodes:

If the Court gives such an approval, it may make such orders as are just with
respect to the distribution of any money paid under a settlement or paid into
the Court.

Understandably then, Nettle J carefully expressed himself by referen@3Z6-E.)

and referred to fia common fund order (
(at [122]) and fAthe kind of CFOs sough
kind was an early common fund order which he held was not empowered by
s33ZF(1)andvas outside the |l egislative purpose; S
addressing uncertainties on the part of litigation funders as to the financial viability

of funding such pr oceedi33V{kspeaks tthe ¢ther2 61 ) . Con
end of thetime spectrum where the action is for all practical purposes over and no
suchinfuturofuncertaintiesdo or fAfinancial viabilit\

iCFOJ)
t i n t

So, he was clearly contrasting Athe Dbroad ge
andspedii city of other provisions such asé s 33
that s 33ZF(1) could be used asupplementarpower to do what was necessary or

incidental to achieving the objectives of, intdia, s 33V itself.

It would seem that Nettlé consilered that his analysis was consistent with the

pluralityds views on the matters that | have
and [128]) . So, I owi || make that working as
view together with Nettld 6 sw, then gou can distil the following themes from the

combination.

First, s33ZF(1) is a power only to be exercised in the context of how an action
should proceed in order to do justice.

Second, 8 3ZF (1) can be wused fAto suprgeor t any ir
necessary to ensure that the pleaded i ssues |
[21]) or fAto bring the matter to a fair hear
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of Tamberlind). But s33 ZF ( 1) Ai s essentiaHliy]l sapgpl emen
notwithstanding that it is broaat([46], [60], [69] and [70])So, and importantly, it

was in the context of those obgations that it was said thaB8ZF(1) could be used

to Aensure that the proceedijnungti sabcowmeglot (f a
[47], [50], [51] and [54]). T h e concept of ij ust out comebo
decontextualised and read up to be looked at from the perspective only of the

applicant and group members.

There is nothing expressed in sumbservations to suggestat s33ZF(1) could be
used to override the conventional position that insuranoeurdents are not
discoverable And it is not a sufficient justification for ordering production of the
insurance documents that they may be of s@ssistance to group memmhelhe
criterion Aj u33EH(1}ievohesa cdnsidetion df the pssition of all
parties.

404  The third of the cases referred to atQfi@bove isPearson v State of Queensland @o
[2020] FCA 619. In the context of approving a settlemerat BfIVA class action, Murphy
made a number of observations about the readBrefvster At [261]i[274], his Honour
revisited his reasons for making the CFO which he had made in that casé&ogu&s 2017,
before the High Court delivereits judgmentin Brewster In the course of doing so, his
Honourdiscussedome of the principal reasons usually advanced by those who support the
making of such orders. In addition, his Honour concluded that, notwithstaBdeugster
the order made by him on Zaugust 2017 was still operative given that no party or any other
person had applied to have it set aside in ligl@refvster After discussing these matters, at
[275], his Honour said:

Finally, it is perhaps worth noting that, while | considered it unrsscgso revisit

the extant common fund order, had | done so the resulblikely to been any
different.In the circumstances of this case it would have been ppate to make an
order under 83V(2) of the FCA to distribute the burden of costs, feesahother
expenses, including litigation funding charges, equitably among all persons who have
benefited from the class action from the common fund of their recoveries, as
provided under Class Actions efige Note (GPNCA) at [15.4].For similar reasons

to those set out above | would have been satisfied that it fell comfortably within

concept of 38Y2ite ordeetras20% of the gsoss settlement be paid to
LLS from the settlement fund.

405 It is apparent from my brief discussion of the saseferred to at [400] abovand my
discussion of Beach 6 s d e McKsayi (bBne | il nathay thesjudges who decided those
cases (Murphy, Beach and L&® are of the opinion that this Court has power to make a
CFO at the conclusion of a representapiveceeding and should ordinarily do so, keeping a
close eye, of course, upon the approved rate of commission and overall quantum of the
particular funderés remuneration. Their Hon

majority in Brewsterdid not go so far as to decide that this Court has no power to make a
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CFO at any time.With great respect to my colleagues, | do not think that the position is so

clear.

In Brewster five Justices of the High Court held that this Court does not have the pmwe

make a CFO at an early stage of a group proceeding brought uridfé &ftthe FCA Act.

In the same case, those Justices also held that the Supreme Court does not have the power to
make a CFO at an early stage of a group proceeding untiérdPtheCPA.

The particular feature of a CFO which the High Court considered distinguishes that type of
order from a FEO is the fact that, under a CFO, all group members (both funded and
unfunded) are obliged to pay a sdases,ashard t he
of other funder profit elements, at a rate and upon terms which have been agreed between the
funder and those group members whave actually contracted with the funder,or
alternatively,at a rate and upon terms adjusted by the Court lysataihe conclusion of the
proceedings. Such amounts aiallyto be paidto the funderin addition to amounts by

way of rei mbur sement for t he funder 6s pay

disbursements in connection with the relevant litigation.

The majority inBrewsterapproached the question of power which | have descab§til]
aboveas one which must be answered by construing the relevant statutory pravisiahe
lower Courtsthe Lenthall applicantead relied upon 33ZF of the FCAAct as well as 23
of that Act and MBrewster had relied uponl83 of the CPA. Although the primary judge
in Lenthalland the Full Court irLenthall regarded 23 as a relevant source of power, that
section was not pressed in the High Court as a safrpewer seprate from 83ZF. In
footnotel2 in Brewster the pluralitynoted that:

It was not suggested, either by the Full Court of the Federal Court or in argument in

this court, that 23 of the FCA amplified the power conferred b§3ZF of the F@

in any material way. Accordingly, these reasons will focus upon the scoB3afs
in its statutory context.

The plurality held that 83ZF and 483 empower th€ourt to make orderas to how an
action should proceed in order to do justiGéosetwo sectionsare not concerned with the
radically different question as to whether an action can proceed at all. The plurality also held
that it is not appropriate or necessary to ensure that justice is domeepresentative
proceeding for aourt to promte the prosecution of the proceeding in order to enthale

proceedingo be heard ahdetermined by that very sameuct. Section 33ZF and183 are
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essentially supplementaty other more substantive provisions in\PA of the FCA Act and

Pt10 of theCPA. Those sectionsafiegap f i | | er so

410 The plurality arrived at their conclusions by the application of orthodox principles of
statutory construction. As they remarked at 639 [48]:
In the resolution of this issyeeferring to the determination of trseope of 83ZF

and s183), textual and contextual considerations must be addressed together with
considerations of purpose.

411 In that part of the judgment of the plurality which is located under the headitg et i ng and
shar i ng(at 643646 $66)[80]), the plurality made a number of observations of
significance to their decisiomcluding:

(@ There is nothing in the relevant legislative provisions which suggests that the
Parliament intended the Court to involve itself in a complex relationship between
group members and litigation funder for the purpose of determining an appropriate
rate of remuneration for that funder as between it and group members (including

unfunded group members); and

(b)  The provisions of PtVA of the FCA and P10 of the CPA expre$y provide for the
making of orders distributing any proceddsm the resolutiorof the representative
proceeding. In this Court, the relevant provisions &8\(in the case of settlement)
and s33Z (in the case of a judgment after a hearing). Tiweclosion of the

proceeding is the time at which such matters should be addressed.

412  For present purposes, the critical passages in the judgment of the plurality are to be found at
647 648 [85) [90]. | have extracted those paragraph$354] above.In those paragraphs,

the plurality emphasised the following matters:

€)) PartlVA of the FCA and P10 of the CPA recognise that the representative party

ought notnecessarilybear the entire costs tife representative proceeding;

(b) There are specific provisions Wwih PtIVA and Pt10 which address the question of

free riding;

(© The equitable sharing of the expenses of conducting a particular piece of litigation

may be achieved by making a FEO;
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(d There is no reason why an amount dasaken
cost sharing mechanism should be directed to the litigation funder, much less at the

outset;

(e) Unfunded group members have no contractual or other relationship with the litigation
funder. Nor have they any liability to the funder. The funder hasgm to the
proceeds of a settlement or judgment under contractual or equitable priscigteas
those explained iNational Bolivian Navigation Company v Wils¢880) 5 App Cas
176; Trustees v GreenoudtD5 US. 527 (1881) an@entral Railroad & Bankig Co
of Georgia v Pettud13 US. 116 (1885). The plurality did not specifically refer to
those cases. Efirst and last of thoseases were, however, mentioned by Gageler
and it is clear that the plurality (along with Nettle and Gorddnrejected the idea
that, upon som free-standingindependent basis, equitable principles could support

the order under considerationBnewster

() A FEO is apt equitably to distribute the proceeds of the litigation wher€zsO
seeks to impose an additional cost by imposing new obligatonthe unfunded

group members;

(@) AFEO is clearly available where a settlement is reached urg8®r sf the FCA Act
or under 9173 of the CPA;

(h) A settlement that allows some group members to ride for free would not ordinarily be
fair and reasonable to othgroup members; and

) Similarly, a FEO addresses the question of equitable distribution of costs after a
judgment.

The views of the plurality expressed at 6848 [85]) [90] are strong statements from which

it can fairly be concluded that the Justices whmgosed the plurality do not consider that

the making of a CFO, even at the conclusion of a group proceeding, is an appropriate order
for the purpose of sharing the costs of that litigation. However, it must be accepted that the
particular question that ag before the Court iBrewsterwas whether or not this Court and

the Supreme Court have power to make a CFO at an early stage of a group proceeding. The
Courtin Brewsterwas not required directly to determine the question of whether this Court

or the Spreme Court has power to make a CFO at the conclusion of a group proceeding.
Nonetheless, the reasoning of the plurality which underpinned the actual decision which they
made inBrewstersuggests that, if the precise question as to whether or not a CiDbeo

f

r
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made at the conclusion of a group proceeding as part of a settlemedtstioes in the
plurality would approach the determination of that question in the same fashibeyas
approached the question before the CouBregwsterand regard the gggonas a question of
construction of the relevant provisions of IPA and Pt10, with particular consideration
being given to the precise terms &3V of the FCA Act and $73 of the CPA.

414  Justice Nettle in quite brief terms (at 6558 [125][127]) took the same view of the
relevant legislative provisions. In particular, his Honour said that the question before the
Court had to be determined by the text of the Act read as a whole, taking into account the
relevant context and purpose and that therdahation of the question before the Court had:
€ precious little to do with the entitlement to restitution of salvors under admiralty
law or o f barristers and solicitors, who have

I
jurisdiction of tthhee cCoaurrge s¢ maod e efgaurl awoer k don
(Footnotes omitted)

415  These last observations made by his Honour constitute an explicit rejection of thengaso
adopted by the dissentingistices (Gageler and Edelmal) and are consistent with the
views of the pluralitythat a litigation funder cannot invoke equitable principles of the kind to
which Gageled adverted at 654 [11][[113] in Brewsteras a source for making a CFO

416  Justice Gordon also approached the question before the Court as one involving the true
constriction of the relevant legislative provis®n After referring to the judgment of the
primary judge inLenthall at 660 [135], her Honour emphasised the fact that a typical CFO
requires unfunded group members to contribute to the commission earned iggatenit
funder by having deducted from their entittements commission at a specified rate often in
accordance i the rate agreed as betweba titigation funder and funded group members
At the very end of that paragraph, her Honour said that Courts do not have the power to make
a CFO. That remark was completely unqualified and, in the context in which it was made,
should be taken as a general conclusion to the effecCinarts do not have the power to
make such an order either at an early stage in the proceeding or at the end.

417 At 661 [141], her Honour addresse®3V/(2) of the FCA Act and said that thatovision
does not envisage aoGrt making orders with respect tioe economics of a proceeding by
ensuring that a litigation funder obtains a particular return on funds invested. Again, at 663
[147], her Honour expressed the view that the Court did not have the power to make a CFO,
whetherunder 33V or s33Z. Later,at 665 [156][158], when commenting upon the
pri mary j ud dentallfor neakirgg ahe £FOiimthat cas€ordonJ made the
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point that the Court was in no position to assess the economics of a class action and thus
whether the remuneration whick $ought to be spread across all group members including
unfunded members was fair or appropriate or just. As was the case with the plurality, her
Honour considered that the problem of free riders was adequately addressed by the making of
a FEO.

In summay, there are statements made each of the judgments of theisfices who
comprised the majority iBrewsterwhich indicate that thoseustices are of the opinion that,

not only does this Court and the Supreme Court not have the power to make a CFO at an
early stage in a group proceeding brought undd¥Rtof the FCA Act or Pt10 of the CPA,

but also the two Courts in question do not have the power to make a CFO at any time. It may
be thought that the statements to that effect in the majority judgmrenm®tapart of theatio
decidendiof the decision actually made Brewster. There is some force in that remark
although the tatements made by the majoritysfices were made in the context of their
reasons for arriving at the construction of the relevstatutory provisions which were
germane to their decisions. It may also be fair to say, as Moshlnsky sai@t [72]i [73] in

Vocus that the majoritydusticedavour the conclusion that the Courts do not have power to
make a CFO at all but have ng#t expressed a concluded view on the question of whether
such an order can be made at the conclusion of a group proceeding.

It is not for me to speculate on what the High Court might do if it is called upon to decide the
precise question of whether or ribts Court and the Supreme Court have the power to make
a CFO or an order in the nature of a CFO at the conclusion of a group proce&tiag.
reasoning of the majorityudtices inBrewsterwould suggest that the Court wouwtdnsider

that question as inWwing the true construction of the relevant statutory provisions, in
particular s33V(2) of the FCA Act and 73 of the CPA. As | have already mentioned,
MoshinskyJ said inVocusthat this precise question has probably not Hewily answered

in Brewger although clearly the majorityudtices favour the view that the Courts do not have
the power to make a CFO or order in the nature of a CFO at any time including at the

conclusion of a group proceeding.

In my judgment, the making of a CFO, whether atarly stage of a group proceeding or at
the conclusion of such a proceeding, cannot be supportiée byuitable principleso which
| have referred at [412(e)] above which addressed the sharing of reasonable legal costs

expended in the creation of a ¢bordered trust fund and did not concern spreadingg
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burdenof a | i t i gat iamangstfall thedbeneficiariespof tieftrust fand thereby
created or by notions of unjust enrichment. The question of whether the Court has power to
make such @& order at any time must be resolved by construing the relevant statutory

provisions and not otherwise.

421 In my judgment, te reasoning of the plurality iBrewsterwhich led to the conclusion that
neither this Court nor the Supreme Court has power to m&deaat an early stage of a
representative proceeding, with its emphasis on the true construction of the relevant
legislative provisions, probably forecloses resort 83¢ of the FCA Act and 73 of the
CPA as an appropriate source of the power to mak€FO at the conclusion of a
representative proceeding. As | have already noted, the plurality rejected the idea that a CFO
could be supported by reference to equitable principles of the kind to which | referred at
[412(e)] aboveor notions of unjust ershment. A question for the Court posed by an
application for a CFO at the conclusion of a representative proceeding is whether such an
order isfié just with respect to the distribution of any money paid under a settlement or paid
i nto thel aade Dan agreed settlement or one resulting from a payment into Court (as
to which see 83V(2)) and the true construction 083Z(1)(g), (2) and (4) in the case of a
judgment. On RApril 2020, when | made orders dismissing all of the funding applications, |
was of the opinion that the reasoning of thajority in Brewsterrequired me to dismiss the
Grosvenor CFO Applicatoand t he BL appl i chacausesldid ot-h@veappl i
power to granthose @plications. Notwithstanding that | hatbrmed thatopinion, in the
circumstances of the present cases, | considered that there were very strong reasons for
refusing all funding applications on discretionary grounds. Accordingly, | did not find it
necessaryinally to decide the question before me upom Ilasis that there was no power to
make the CFO which had been sought. Instead, | assumed that | had the necessary power and

then proceeded to refuse the applications on discretionary grounds.

Discussion and Decision

422  In this section of these Reasons, lladdress the three extant funding applications being
those which | identified at [297] above. Although there are three such funding applications,
as | have previously noted, the substance of the Grosvenor CFO is the same as the CFO
applicationmade by he BL applicants in pat of their 10December 2019 Interlocutory
Application.
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In order to regularise its involvement in the five class actions, Grosvenor also applied for
leave to intervene in all five of those actions or, in the alternative, to be joineal
respondent to each of those class actions. @ril 2020, | made an order joining
Grosvenor as a respondent to each of those class actions. | will give brief reasons for making

that order later in these Reasons.

In addition to the above claimsrfeelief, Grosvenor sought nguublication orders in respect

of parts of the evidence tendered before me oMa&h 2020. On that day, | did not make
anynonpubl i cation orders in respect of Grosvel
application 6r such orders into Chambers for further consideration. Given that these
Reasons for Judgment are my reasons for making the orders which | mad@mr2020, |

will address Gr os v -@ublcationordaspnpalseparatetjudgment.f or non

Grosvenor reliesupon3 V(2) of the FCA Act as the sourc
the CFO which it has sought in its CFO Apptioa. It does not rely upon33ZF nor does it

rely upon any general equitable principles. Similarly, the BL applicantsupgin s33V(2)

of the FCA Act as the sole source of the Col
in parl of their 10December 2019 Interlocutory Application.

The BL applicants take a different position in relation to their application for tieenalive
FEO. In support of their claim for that relief, the BL applicants rely uisvs.

Grosvenor made detailed submissions both in writing and orally in support of the proposition

that s33V(2) empowered the Court to make the CFO which it clainhedhose submissions,
Grosvenor analysed the judgments of the High CourBriewster and addressed other
authorities in this Court which predatBdewster. Gr osvenor 6s submi ssions

of power were supported by the BL applicants.

The Indepedent Contradictors submitted that the Court does not have the power to make the
CFO sought by Grosvenor or the CFO sought by the BL applicants. In particular, the
Independent Contradictors submitted th&B8¥%(2) was not a source of such a power. The

Independent Contradictors placed heavy reliance on the majority judgm&ntsaster

At [310]i [421] above, | have analysed the judgments of the Full Colwibimey Maxand the
High Court inBrewsterand also looked at a number of single judge decisionsBi®iCourt
given afterthe delivery of judgment irBrewster At [421] above, | made clear that, in my

opinion, the reasoning of the majority Brewsterled to the conclusion that | did not have
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power to make the CFOs now sought. | also said that, nestawttiing that that was my

view, | did not find it necessary to decide the question because | had formed the view that,

even if | had the requisite power, the applications for a CFO in the present cases should be
refused on discretionary grounds. Givert theés was my view when | made theApril 2020

orders, | do not consider it necessary to revisit the question of power in this part of these

Reasons. As | have said, | will assume that | have the requisite power and determine the CFO

applications by adéssing the discretionary matters relied upon by the relevant parties.

430 Before addressing the partiesd submissions |

orders, | wish to note a number of important matters.

431  First, until 1 closed the classes o December 2019 for the purposes of settlement, all five
class actions were open class actions. In my view, closing the classes for the purposes of a
settlement which has been agreed in principle at the time the class closure orders are made is
a legitimde exercise of the powers of the Court und8B¥ and s33ZF of the FCA Act.

The class closure orders which | made in the present case do not run foul of the decision of
the NSW Court of Appeal itdaselhurst v Toyota Motor Corporation Australia Ltd (t/as
Toyota Australia]2020] NSWCA 66 or the reasoning of the Court in that céisénabu Pty

Ltd as trustee for the Alidas Superannuation Fund v CIMIC Group Linf2@20] FCA 510

at [8], Jagot) held that this Court has power to make a class closure asdpart of a

settlement approval

432  Second, the three MB proceedings were unfunded. As already mentioned, one of the MB
proceedings was commenced onN&fvember 2015 and the other two were commenced on
22November 2015. This was three weeks after the BpliGants commenced the BL

proceedings.

433  Under the Retainer and Costs Agreements entered into by Maurice Blackburn and each of the

applicants in the MB proceedings:

€) Maurice Blackburn agreed to act for those applicants as their solicitor in respect of

theirc | ai ms and group membersd cl aims ari sin

(b) Each of the MB applicants agreed to pay to Maurice Blackburn professional fees and
disbursements in accordance with the rates specified in the Retainer and Costs
Agreement but only ifitere was a successful outcome. That is, the fee arrangement

wasonaino wi nldagsisp f eeo
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(c) Each MB applicant agreed that, if there is a successful outcome, they would pay an
uplift fee equal to 25% of the professional fees otherwise due and payabknbyoth
Maurice Blackburn; and

(d) Interest was payable on fees and disbursements which remained unpaid for 30 days
after Maurice Blackburn has given a bill for legal costs (as defined in the Retainer and
Costs Agreement) in accordance with that Agreement.

434  Over the period from October 2015 to August 2019, a total of 17,830 group members
retained Maurice Blackburn as their solicgan respect of the MB proceedings and did so

upon the same terms as the MB applicants had done in November 2015.

435  Third, the BL proeedings were partially funded by Grosvenéwccording to MrBannister,
there are approximately 100,000 affected vehicles within the classes covered by the BL
proceedings and the MB proceedings. Of those, approximately 2,700 class members have
opted out 6 all of the proceedings. Approximately 1,300 group members have retained
Bannister Law to act for them in respect of the emissions scandal and of those 693 have also
signed litigation funding agreements with Grosvenor. Hill; the Chief Executive of
Grosvenor, said that the number of group members who had signed litigation funding

agreements with Grosvenor was 692.

436  As | have already said, 17,830 group members have retained Maurice Blackburn as their

solicitors.

437  Although there are probably somewhestvieen 90,000 and 95,000 persons who are group
members of the classes covered by both the BL proceedings and the MB proceedings, the
evidence before me on Aarch 2020 strongly suggested that, in the end, approximately
43,000 group members would partidipan the settlement. Upon the assumption that that
figure is reasonably accurate, in the final reckoning, there will be approximately 23,870
group members who participate in the settlement who have not retained either Bannister Law
or Maurice Blackburn. In addition, of the 43,000 persons who will participate in the
settlement, 42,307 of them are presently unfunded and are not obliged contractually to pay

any amounts to Grosvenor.

438  Fourth, it must be remembered that the settlement which has been agreedizmmarties is
onafipl us bcacssitss 0 That I s, the respondents ha

costs and disbursements ugbebasis laid down in .1 of the Settlement Deed in addition
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to paying theAggregate Settlement Sumaccordance ith that Deed, the latter sum being an

amount to be distributed amongrticipating Group Members The orders which | made

on 1April 2020 approved the quantum of those costs in the amounts verified Bafisey

Stewart, the expert appointed by the jartn accordance with 8lL1 of the Settlement Deed.

Il n addition to agreeing to pay the applicant
also agreed to reimburse to the BL applicants, subject to the terms set o6tarotithe

Settlement De# the ATE insurance premium which the BL applicants had outlaid in order

to secure adverse costs insurance.

439  In order to arrive at the final figures for legal costs and disbursemen®aseyStewart
reduced the amounts initially claimed by Maurice Blagk and by Bannister Law by the

following amounts:

€)) In the case of Maurice Blackburn, by the amount of $802,079.10; and

(b) In the case of Bannister Law, by the amount of $549,031.46 in respect of professional
fees and by the amount of $685,521.38 in respfeits olaim for disbursements. That
is, Mr RamseyStewart deducted a total of $1,234,552.84 from the initial claims made

by Bannister Law.

440 In 2016, Maurice Blackburn informed its clients that it would forego any shortfall between
the overall amount receved on account of costs and the overall amount incurred and billed
in respect of costs. The evidence did not disclose any similar arrangement on the part of
Bannister Law in respect of its clients. Accordingly, strictly speaking, the clients of
Banniste Law may be liable to pay the difference between the total amount of fees and
disbursements rendered by that firm to those clients and the amount recovered under the
settlement by the BL applicants on account of legal costs and disbursements whichismount
at least $1,234,552.84.

441 In the course of its submissions in support of its CFO Application, Grosvenor referred to
parl5. 4 of the Courtés Class Actions Practice
go so far as to submit that, in some way, Rinactice Note should be construed as supplying
an independent source of power to make the CFO which it sought. Nonetheless, it placed
reliance upon palt5.4 of the Practice Note in order to support a broader submission to the
effect that, throughout thide of the class actions in the present cases, until December 2019,
whenBrewsterwas delivered, Grosvenor was entitled to expect that the Court would, at the

conclusion of the proceedings when dealing with settlement, make a CFO in its favour.
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There aremany difficulties with this submission. The principal difficulty is that the
submission accords far too much significance toljpa4 of the Practice Note. | have already
made a number of observations about Practice Notes at [173] above. To thosatiobset

would add the following: A Practice Note cannot be used to overrule or circumvent
principles of law laid down in judgments of the Courts. This is particularly the case in
respect of judgments of the High Court. Paragraph 15.4 of the Class#\Practice Note is
expressed in very general terms. It should not be construed as a binding indication from the
Court that a funding equalisation mechanism of some kind will invariably be deployed at the
conclusion of class actions proceedings, pddrtywhen the Court is called upon to approve

a settlement of such proceedings. atfdition, it should not be construed as an invitation to
parties to class actions litigation or to litigation funders to make application for a CFO at the
conclusion of @ss action proceedings. In terms, pad says no such thing and is merely
meant to indicate that the Court will consider appropriate applications for orders sharing the

costs of class actions at the conclusion of such proceedings.
| now turn to deal Wh the question of leave to intervene or joinder.

Grosvenor submitted that the preferred option in the present case was for it to be joined as a
respondent to all five class actions. It submitted that the Court has power to join it as such a
party in thepresent circumstances and ought to do so because the determination of its CFO
Application would affectits rights. The alternative, granting Grosvenor leave to intervene,
may cause jurisdictional difficulties of the kind discussed by the Full Cou@aason
Investments Pty Ltd v International Litigation Partners Natd (2018) 265 FCR 487
(Caason. It seemed to me that it did not matter greatly whether Grosvenor was granted
leave to intervene or whether it was joined as a party. In order to avoiteemyical
arguments about its participation in the hearings ok@a&h 2020, | made an order joining it

as a respondent to each of the class action€a#ison the Full Court held (at 502 [64]) that

making such an order in those circumstances woulgpepriate.

I wi || now address the substance of Grosvenc
a CFO. The BL applicants did not add anyth

insofar as its claim for a CFO was concerned.

The effect of theGrosvenor CFO, if granted, was to convert an entitlement to recover from
the 693 group members who had signed litigation funding agreements with Grosvenor 30%
of the total amount which those group members would receive under the settlement together
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with atotal management fee in the amount of $390,000 into an entitlement to recover from
all group members other than those who were clients of Maurice Blackburn and those who
had opted out 10% of their share of ggregate Settlement Syohus costsogethemwith the
management fee of $390,008ssuming that there will ultimately be 43,000 group members
who participate in the settlement and upon the basis of the other figures to which | have
referredat [434]i [437] above, tle effect of granting to Grosveno!GFO in accordance with

its claimed CFO would be to increase its return from investing in the BL class actions from a
total of approximately $985,000 to a total of just oves$illion. In addition, the funded
group membersvould end up receiving more &m they would have done had the Grosvenor
CFO not been made because the deduction from their entittements would go down from 30%
to 10%.

In support of its application to increase its return to the extent | have outlined, Grosvenor

made the following subissions.

First, it submitted that, after it repays financing costs incurred by it in the course of the
litigation, it will make a substantial net loss if the CFO is not made. On the other hand, if the
CFO is made, its return on its investment would beesbdThe financing costs referredio i

that submission are costsagproximately $3.5nillion paid to an organisation called Vannin
Capital Operations Limitedv@annin) under an arrangement embodied in a document styled
OLi ti g-Buindhnngo Adated@ebriaryt 2018the Vannin Agreemen).

Second, Grosvenor submitted that it was in the interests of justice that the burden of litigation
funding costs incurred in achieving a favourable outcome in the proceedings should fall
equally upon group nmebers who have benefitted. This submission raises the problem of
Af r e e whichdhasrbeea considered on multiple occasions in the authorities. Grosvenor
went on to submit that the CFO proposed by it will appropriately share equally the burden of
thefunding costs.

Third, Grosvenor submitted that FEO is not a useful comparatoGrosvenor argued that,
absent the prospect of a CFDwould have pursued the litigation differently: It said that it
would have undertaken a more substantial Hmaild ard, if that had been unsuccessful, it

would have withdrawn its support for the proceedings.

Fourth, parl5.4 of the Class Actions Practice Note requires litigation funders and class action

applicants to notify group members as soon as possible if thareriteation to apply for an
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order reflecting an appropriate funding equalisation mechanism in the event of settlement or
judgment. Grosvenor submitted that an appropriate notification was given to group members
by Grosvenor in July 2016. This was a liedt notification and did not truly serve the
purpose referred to in pab.4 of the Practice Note. Grosvenor then relied upon the opt out
notice published in September or October 2017 which included a number of notifications
concerning the application fa CFO which the BL applicants had filed orN@vember

2016. Grosvenor then submitted that group members had received ample notice that the BL
applicants had intended to seek a CFO on the terms now sought and ample opportunity to opt
out in the face of thanotice. The notice also enabled them to object to the making of such an

order.

Fifth, the Court should infer that it was the combined efforts of the MB applicants and
Maurice Blackburn, on the one hand, and the BL applicants and Bannister Law,athethe

hand, which produced the successful outcome. In this regard, Grosvenor submitted that the
BL applicants had made a significant contribution to that outcorhethink that this

submission overstates Grosveisozontribution.

Sixth, Grosvenor also submitted that it was not necessarily the case that the Maurice
Blackburn no win/no feebasis of acting without a litigation funder was a more desirable
arrangement for group members to pursue their rights. It also developed its submissions
concerning the BL applicantsdé rol eatrolenbyt he |
reference to certain costs sharing arrangements aageration arrangements which had

been entered into between Bannister Law and Maurice Blackburn. It was said that the
participation of the BL applicants in the litigation against VWAG asdaitfiliates added

value to that litigation and that Grosvenor, as the partial funder of the BL applicants, should

be rewarded accordingly.

In the balance of its submissions, Grosvenor addressed the rate of commission (viz the 10%
sought from all group mebers)and t he significance of the ob
Application lodged by group member&iven that, on A p r i | 2020, I di smi ss
CFO Application, | do not need to discuss the rate of commission that was sought. However,

in the cairse of addressing the rate of commission, Grosvenor made a number of other
submi ssions that bear upon the question of v
the CFO sought by it should be maderosvenor submitted that, without its involvemehe

BL proceedings would not have proceeded. It submitted that the BL proceedings had
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delivered benefits to the group members including theparative conduct between the two

sets of lawyers and the shared costs. It also submitted that there wigsifant
contribution made by Bannister Law and Grosvenor at the mediation. It also argued that it
had initially indemnified the BL applicants against adverse costs orders and then, through the
ATE insurance policy, secured adverse costs insurancehdobenefit of those applicants.
Finally, it submitted that it already paid#bi | | i on t o Bannister Law
legal costs and disbursements and was obliged to pay a further $2,616,592.07 on account of
those fees and disbursements.

Grosvenor submitted that, given that only seven of the 68 objectors thesedbjections

upon complaints about the CFO applioas, the Court should infer that, in effect, the group
members support the making of the CFOs. | do not consider that suscttlasion can be
drawn from the fact that such a small number of persons objected to the making of the CFOs.

In reality, | thnk that little can be drawn from the small number of objections, either way.

The Independent Contradictors made detailed submissions as to why the Court should not

make the CFOs sought by Grosvenor and by the BL applicants.

First, the Independent Contradictors submitted that the Court lacks the power to make the
orders sought. Thiargument was based upon a close analysiBreWwster For reasons

already explained, | do not need to deal with this argument. When | decided to dismiss
Grosvenorodos application for a CFO and the

that | hadthe requisite power but dismissed those applications on discretionary grounds.
The Independent Contradictors made the following submissions.

First, they submitted that there was fne@e riding problem in the present case having regard
to the existence ohe MB proceedings and the interaction between those proceedings and the

BL proceedings.

It was submitted that the members of the classes specified in the MB proceedings were in two
categories: One group comprised those who had formally retained Mauaickb&in as

their solicitors and the other group comprised those persons who had not entered into any
retainer agreement with either Maurice Blackburn or Bannister Law. A total of 17,830 group
members had signed retainer agreements with Maurice Blacklgutreldime settlement in
principle was achieved. In respect of the BL proceedings, there were approximately 1,300

group members who had retained Bannister Law as their solicidrthat number692 had

(O

Bl
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entered into a litigation funding agreement witho&fenor. The balance of the classes as
defined in the BL proceedings were unfunded and had not retained Bannister Law. As
submitted by the Independent Coulictors, it follows from the matters to which | have just
referred that there is a large numbégmup members who were group members in both the
MB proceedings and the BL proceedings who had no contractual obligation émytajng

at all toMaurice Blackburn, Bannister Law, Grosvenor or anyone else in connection with the
costs of the proceeding3.he Independent Conttectors called this large group thisigned

Group Members

460  The Independent Conttectors then submitted that the unsigned group members cannot
sensibly be described &sf r e e aniGsvengr@r on Bannister Law in circumstances
where they were also group members in the MB proceedings. They were not dependent upon
Grosvenor funding the BL proceedings in order to pursue their claims because they had the
benefit of the MB proceedings.The MB proceedings provided a perfectly datsory
vehicle for the ventilation of the claims of thmsignedGroup Members (as well as all other
group members) because there was no funder in those proceedings and the costs of running
those proceedings were confined essentially to the legal cabisbursements payable to
Maurice Blackburn. The only circumstance in which thesignedGroup Members would
be required to pay anything was if the Court made a CFO of the kind outlined in the opt out

notice given to group members generally in 2017 sudh an order was made now.

461  The Independent Contttors then submitted that there was no persuasive evidence that
either Grosvenor or Bannister Law meaningfultontributed to the outcome of the

proceedings.

462 | am prepared to accept that the continudadtence of the BL proceedings added some value
to the applicantsé side of the record althot
from the outset that | would not tolerate unnecessary duplication of work or costs. By and
large, | think it is &ir to say that there was very little unnecessary duplication of effort or
costs. | pause to note here that, notwithstanding that Bannister Law had agreed to share some
costs (the costs of some experts and the cost of the use of a discovery platform),

unfortunately it did not meet its share of those costs and substantial sums remain outstanding.

463  The Independent Contradictors submitted that, at some point during the life of the litigation,
the BL applicants should have dropped out and left the vindication® he appl i cant s
to the applicants in the MB proceedings. After all, Maurice Blackburn had commenced those
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proceedings only three weeks after Bannister Law had commenced its proceedings and took
the running in the litigation at all times thereaftéMaurice Blackburn did most of the work

and took most of the risk as to costs.

464  The Independent Contradictors submitted that, by January 2018, Grosvenor had almost
exhausted its financial capacity to continue funding the BL proceedings. That subnsgssio
clearly correct. Instead of dropping out at that stage, Grosvenor entered into an
extraordinarily disadvantageous financial arrangement with Vannin. Under that arrangement,
in the period after February 2018, it incurred a liability to Vannin of §8lkon. At about
the same time, it adjusted the litigation funding agreementssertte of the persons who had
entered into such agneentswith it. Theadjustments were not favourable to those persons.

465 At par43 of their Outline of Written Submissions filed on Karch 2020, the Independent
Contradictors submitted:

Again, it is relevant that Grosvenor entered into the Vanin agreement in
circumstances where the MB Proceedings were on foot.etetlvas insufficient
funding for the BL Proceedings to continaethat point, group members would not
have sufferedbecause their claims were being pursiethe MB Proceedings. Thus,
it was not in group membed¥snterests for Grosvenor to enter into theading
agreement with Vanin. The only sensikbgplanatiorfor why that was done was the
Grosvenor did not want to give up on its peconimterest in the litigation. By

entering into the Vanin agreenme@rosvenomwas not acting in the interests of gpou
members and it is therefore inappropriate to tax group members with the cost.

466  The Independent Contradictors then submitted that the Court should infer that these financial
arrangements between Grosvenor and Vannin were so disadvantageous to Grosedmer as
of a kind whichwould not have been incurred by a prudent and capable funder operating
within its means and acting in the interests of group members as a whole. Those
arrangements refleatl the fact that Grosvenor simply lacked the financial wherewithal t
fund the BL proceedings adequately without entering into financial arrangements on extreme
and unfavourable termsWorse still, these unfavourable financial arrangements were totally
unnecessary given that the MB proceedings were still on foot andaadiqorotected group
member sdé interests. Not oprdtegtthabe imteresthbutsas pr o c
I have already said, it was Maurice Bl ackbul
share of the work anthe costs of running thelass actions. The contribution of the BL

applicants and Bannister Law (together with Grosvenor) was minimal.
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The submissions made by the Independent Contradictors to which | have referreliat [45

[466] above are correct and | acoegthem.

The Indepedent Contradictors then submitted that, if there is power to make a CFO under
s33V(2) of the FCA Act, that power is only appropriately exercised where the funder has
consistently acted in the interests of group members, has not unduly enlarged théthests o
proceedings and has materially contributed to the outcome of the claims. They submitted that
Grosvenorodos conduct of the BL pr odweiththatngs do

submission

At pars 48 and 49 of their Outline of Written Submissions, the Indeper@mntradictors

submitted:

Indeed, making the Proposed CFO would be contrary to the public interest. It is not
the role of the Court to bail out litigation funders that enter into unwise financing
arrangements or to otherwise ensure that the businesgigatidn funders is
profitable. To the contrary, the long term interests of group members in
representative proceedings are served by ensuring that such litigation funders fail.
That risk of failure will ensure that litigation funders have a strong ineetd act in

the best interests of group members, to keep litigation costs low and to fund only
those matters which are within their means. As the plurality saBlrémster (at

[94]), it is no part of he judicial function under PartVA @At o emec@al t he com
anxieties of litigation funders or to relieve them of the need to make their decisions
as to whether a class action should be supported based on their own analysis of risk
and rewar do.

It remains to deal wi t h t higsiens in pelatiomtbo s r ai sed
discretion:
a) First, the assertion that the BL Proceedings would not have proceeded had

Grosvenor not funded those proceedings is irrelevant in circumstances where
the MB Proceeding would have proceeded in any event (GS [38]).dndee
the Court might fairly form the view that the interests of group members
would have been best served had the BL Proceedings not proceeded, at least
once the MB Proceedings was on foot. The MB Proceedings afforded group
members a means by which theiriela could be pursued at lower cost to
group members.

b) Secondlythe circumstance that Grosvenor has long communicated to group
members that it intended to make an application for a common fund order is
irrelevant (GS [31]). It cannot be inferred from tiere fact that Grosvenor
provided notice that group members consented to, or acquiesced in, the
making of such an order.

C) Thirdly, the assertion that Grosvenor would have conducted a book build had
it known that a common fund order would not be madaréevant (GS
[29]). Indeed, comparing the terms upon which Maurice Blackburn was
acting i n t he MB Proceeding wi t h t he t
agreements in the BL Proceedings, the Court could readily conclude that any
book build would have been urtaessful. The paltry number of BL Signed
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Group Members as compared with the number of MB Signed Group
Members reflects the fact t hat Maurice B
more favourable from the perspective of group members.

470  Those submissions are carte | acceptdthem.

471 During oral submissions, at a point when Senior Counsel for Grosvenor was about to embark
upon his submissions as to why | should make the Grosvenor CFO (at Transcrifbi70 I
26), the following exchange took place between Counsetremnd
HIS HONOUR: Let me tell you how | see that: what it did was enter into a
specul ative arrangement with Bannister Law i
sufficient funds by way of capital and then available debt funds to meet the
commitments whiclit made which ultimately, by maintaining its position in relation
to the Bannister Law proceedings beyond the difficult times, caused it to borrow

money at ridiculous rates in order to keep going long enough to keep its hand in so it
could get an opportutyi to make the application which it is currently making.

MR ARMSTRONG: Your Honour, can | put a different complexion on things?

HIS HONOUR: Of course. | just wanted you to know how | felt about it at the
moment.

| saw matters much the same way when | made the orders which | madgoh2D20.

472 At all relevant times, Grosvenortad as if it was assured of obtaining the CFO which it now
seeks. It was not induced to acting in that fashion by pa# of the Class Actions Practice
Note as that gragraph was not included that form in theClass Actions Prdice Note until
late December 2019. Furthermore, the making of CFOs in this Court ongdgaomentum
after Money Maxwas decided in late 2016Grosvenorwent to extraordinary lengths to
maintain the BL proceedings not for the benefit of group members in those proceedings but
for its own benefit. The arrangemenmtsich it made with Vannin were utterly imprudent and
can only be seen as a last ditch effort to prop up its ever dwindling hope of sharing in a
substantial settlement of the Volkswagen litigation. Its conduct shouldomobe rewarded
by the making otheCFOwhi ch it seeks. I n the proper ex
Court should not sanction such entrepreneurial activity enterecsatety for the financial
benefit of Grosvenor and complete disregard of the interests of group members.

473 I now turn to deal with AppleatdlL applicantsd A

474 | am compelled to deal with this application because | have refused to make the Grosvenor
CFO or the BL applicantsdé CFO.
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475  The substance of the application made by the BL applicants for the Alternative FEO was that
| should spread across all g members covered by the classes specified in the BL
proceedings (except those who had retained Maurice Blackburn and those who had opted out)
the amount of approximately $985,500, being the total of the amounts due to Grosvenor from
the 693 group membersho had entered into litigation funder agreements with Grosvenor.
In circumstances where the unfunded group members covered by the classes specified in the
BL proceedings were adequately catered for by the claims made in the MB proceedings, |
saw no wamnt for acceding to this application. | recognised that the amount that would be
deducted from the group members (including the unfunded group members in the BL
proceedings) would be very small. Nonetheless, | saw no good reason, in the proper exercise

of the Courtébés discretion, to authorise the |

476 For all of the above reasons, | dectine make the Grosvenor ©Fand declind to make the
CFO sought by the BL applicants. In addition, | dediteo make t he BL ap
Alternative FEO.

| certify that the precedingour

hundred and sevengsix (476)

numberedoaragraph area true copy
of the Reasons for Judgment her
of the Honourabldustice Foster

Associate:

Dated: 13 May2020
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Federal Court of Australia No. NSD 1307/2015
District Registry: New South Wales No. NSD 1308/2015
Division: General No. NSD 1459/2015

No. NSD 1472/2015
No. NSD 1473/2015
No. NSD 1462/2016

No. NSD 1307 and 1308 of 2015:Cantor and Tolentino proceedings
No. NSD 1459, 1472 and 1473 of 2015: Dalton, Richardson and Roe proceedings
(together the “Class Actions”)

No. NSD 1462 of 2016: ACCC Proceedings

TECHNICAL EXPOSITION OF THE EGR SYSTEM, SCR SYSTEM AND OXIDES OF
NITROGEN EMISSIONS FOR THE PURPOSES OF THE STAGE 1 TRIAL

AGREED TECHNICAL DOCUMENT

DATED 17 February 2017

LODGED WITH THE COURT BY THE PARTIES PURSUANT TO ORDERS MADE BY
JUSTICE FOSTER ON 14 DECEMBER 2016 AND 10 FEBRUARY 2017
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OVERVIEW OF TECHNICAL EXPOSITION

This document contains four sections:

(a) Section 1A is entitled "EGR System".

(b) Section 1B is entitled "SCR System". This section relates to the SCR System which
is present only in certain Audi Q5 vehicles in Australia and the statements in this
section are made only in relation to the Richardson proceedings, being NSD 1472 of
2015 (to the extent that issues relating to the SCR System may be able to be
determined in that proceeding) .

(c) Section 2 is entitled "Oxides of Nitrogen Emissions".

In this document:

(@) the collective applicants in each of the Class Actions and ACCC Proceedings are
referred to as the Applicants; and

(b) the collective respondents in each of the Class Actions and ACCC proceedings are
referred to as the Respondents.

Statements by each Respondent are made only in respect of proceedings
to which it is a party.

Words that appear in this document in bold carry the definitions given to
them in this document.

Diagrams in this document are not to scale. The components in the diagrams are not
depicted in their actual relative sizes, or in their exact locations, or at exact relative distances
from one another.

[Deleted].

SECTION 1A: EGR SYSTEM

7.

This Section:

(@) describes and explains the exhaust gas recirculation system (EGR System)
(including the hardware and software components thereof), as installed in the EA189
four cylinder diesel engines (the EA-189 Engine) with which Volkswagen, Skoda
and Audi model motor vehicles sold in Australia in the period from 1 January 2006 to
date (Australian Affected Vehicles) were equipped;

(b) describes and explains the functionality of the EGR System, including whether it
affects the quantum of oxides of nitrogen (NOx) emitted by the engines:

(i) when operated in the laboratory under laboratory conditions for the purpose
of being tested in order to ascertain whether the engines comply with
Australian Design Rule 79/01, 79/02, 79/03 and 79/04 (the applicable
Australian standards); and

(ii) when operated on road in normal motor vehicle operating conditions; and

(©) describes and explains the means which bring about the result that, when operated
in the laboratory under laboratory conditions, the engines emit a lesser quantity of
NOx than the quantity of NOx emitted by the engines when operated on road under
normal motor vehicle operating conditions.
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The combustion process and the creation of combustion gases

8.

9.

10.

11.

12

13.

14.

15.

16.

A diesel engine is a combustion engine powered hy the combustion of diesel fuel.

A diesel engine operates by self-igniting the injected fuel. Thistakes place through the
compression of the mixture of air and fuel (air-fuel mixture) in the combustion chamber.

The comhustion takes place in the cylinder {or combustion chamber) and drives the piston.

Mahnwasserstodle (14C) -
Kolisnmonouid (CO) [ o
RoBpartie (C)

Stigstoftaxide {NO,) -

With the comhustion of the fuel in the combustion chamher gases are created. These
comhbustion gases can he described as combustion gases until there is a material change in
their chemical compaosition such asthe change produced by an after-treatment device.
Comhustion gases are primarily nitrogen, carbon dioxide, water and oxygen with small
amounts of pollutants such as NO3x, carhon monaxide, hydrocarbons and patticulate matter
(combustion gases).

NOx is the collective term for the sum of the chemical compounds, nitric oxide (NO) and
nitrogen dioxide {(NO2). It is created in the combustion chamber hy the reaction of nitrogen
with surplus oxygen at high pressure and high temperature.

Particulates- fine dust or soot - are also created during the combustion process.

Once created, comhustion gases and particulates must exit the comhbustion chamber.
Vehicle manufacturers take stepsto:

(a) minimise the inttial creation of the quantity of pollutants in combustion gases in the
combustion chamber; and

[{9)] treat or capture combustion gases and particulates that exitthe combustion
chamber {i.e. engine emissions) so as to regulate the vehicle's uttimate exhaust
emissions.

The engine control unit ECU) is a computer that controls the vehicle's engine and exhaust
function. It receives data inputs from a variety of sources in the vehicle, which are then
interpreted hy its software. F ollowing the interpretation of those inputs, the ECU adjusts the
signals it sendsto devices it controls, that adjust engine and emission behaviour to affect
performance at a particular pointin time. The ECU is constantly functioning and adjusting
the hehaviour of the engine and emissions while the vehicle is being used.

One system that can be adjusted by the ECU is the exhaust gasrecirculation system (the
EGR System). Exhaust gas recirculation (EGR) involvesrecirculating combustion gases,
produced in an engine during the combustion process, back into the combustion chamber.
The functioning of the EGR System is controlled hy changing the position of the EGR vent.
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Types of Engines and EGR Systems in Australian Affected Vehicles
17, Since turbocharged direct injection (TDI) technology was introduced in the 1980s, VW AG
has consistently used EGR systems in its diesel engines to prevent or impede the creation of
NOx. The EGR System in the Australian Affected Vehicles is one variant of such EGR
systems.

18. At the time of manufacture, an EGR System was installed in the Australian Affected Vehicles
equipped with the EA-189 Engine to prevent or impede the creation of NOx in the engine.

19. The EGR System in the Australian Affected Vehicles is the same as the EGR System in
European vehicles.

20. The EA-189 Engines in production since 2007 and in Australia are as follows:

(@) the 2.0L 4-cylinder TDI EU5 (2.0L engine) diesel particle filter engine, which was
first produced in August 2007. This engine features:

(i) a Bosch Common Rail diesel injection system with maximum injection
pressure of 1800 bar (which affects air-fuel mixture formation);

(i) a cooled high pressure EGR System (HP-EGR) with EGR cooler;
(iii) an engine control unit (ECU); and
(iv) a variable geometry turbo charger .

(b) the 4-cylinder TDI EU5S (1.6L engine) diesel particle filter engine, which was first
produced in February 2009. This engine features:

[0) a Continental Common Rail diesel injection system with maximum injection
pressure of 1600 bar (which affects air-fuel mixture formation);

(ii) a cooled HP-EGR with EGR cooler;
(i) an ECU; and
(iv) a variable geometry turbo charger.
29 In all Australian Affected Vehicles the EGR System is controlled by the ECU.
Hardware Components

22. Inall 1.6L and 2.0L EA-189 engines, the hardware components of the EGR System
principally comprise the following components:

(@) an EGR cooler with a bypass damper, as described further in paragraphs 60 to 63;

(b) an EGR vent (or valve, as it appears in the diagram), which operates in different
settings, as described further in paragraphs 38 to 40, to set the EGR rate;

(c) an EGR line (or pipe, as it appears in the diagram), which differs in spatial geometry
and material type from engine to engine, but which are materially the same for all of
the engines. This is described further in paragraph 49; and

(d) an ECU, described further in paragraphs 41 to 48.
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The following diagram depicts the spatial geometry of the hardware components of the EGR
System, other than the ECU, in two engine variants. The difference between the two variants
is the position of the EGR vent and EGR cooler - in generation 2, the EGR vent and EGR
cooler have been combined into a single module. This is described further in paragraph 63.

EGR-construction in the EA189 series

Cooled high pressure EGR Cooled high pressure EGR
» EGR cooler with bypass damper » HD-EGR module with bypass damper and
» HD-EGR-valve (positioned before suction EGR-valve (after cooler)

pipe) ¢ 2x EGR-pipe (short and long)

» 2x EGR-pipe (short and long)

The EGR cooler reduces the temperature of the recirculated gas with the use of a heat
exchanger.

The position of the EGR vent determines the recirculated gas mass flow as follows:

(a) when the EGR vent is open, the engine achieves the maximum recirculation rate
(EGR Rate);

(b) when the EGR vent is closed, EGR is turned off (and there is no EGR Rate); and
(c) varying EGR Rates can be achieved by partially opening the EGR vent.

The significance of the EGR Rate, and its effect on the creation of NOx and particulates in
the combustion chamber, is set out in paragraphs 84 to 101 below.

The EGR line is the piping or tubing of the single components in the EGR System to support
the recirculated gas mass flow.

Software Component

27.

The software component of the EGR System is contained in the ECU, and affects the
functioning of the EGR System. The ECU also controls other aspects of the engine’s
operations, for example the common rail diesel injection system which regulates the air-fuel
mixture formation in the combustion chamber by controlling the fuel rail pressure, the timing
of fuel injection, and the number of fuel injection events per stroke (injection characteristic).
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Detailed exposition of the EGR System

28. In this sub-section, we describe the EGR System for the 2.0L engine. The 1.6L engine
operates in a materially similar manner, subject to certain differences noted below.

29. The following diagram depicts the manner in which the EGR System operates:

30. We now sequentially describe each of the enumerated components.
Air intake - Diagram Marker 1

31. Atmospheric air enters the engine at the air cleaner (not shown) after which it passes
through the mass flow meter (HFM) before entering the compressor of the turbo charger
(marker 9). The air flow is then from the turbo charger to the air intake (marker 1) viaa
charge-air cooler, known as an intercooler (not shown).

Throttle valve module and throttie valve potentiometer - Diagram Marker 2

32. Fresh air passes through the throttle valve module and throttle valve potentiometer at
the Diagram Marker 2.

33. The throttle valve module is mounted upstream from the EGR vent (marker 3). The throttle
valve module contains an electric motor that operates the throttle valve via a gear
mechanism. Adjustment of the throttle valve can be adapted to the relevant load and engine
speed of a vehicle.

34. The throttle valve is used for the regeneration of the particulate filter. Closing the throttle
valve without altering fuel injection creates a rich air-fuel mixture (as there is the same
quantity of fuel but less air), causing the carbon to burn.

35. In addition, the flap on the throttle valve module is closed when the engine is switched off.
Less air is therefore taken in and compressed, as a result of which engine shut off is gentle.

36. The throttle valve potentiometer (which is also located at Diagram Maker 2) is integrated in
the throttle valve drive. The sensor element measures the current position of the throttie
valve.

37. A signal informs the ECU about the current position of the throttle valve. This information is

used by the ECU for diesel particulate filter regeneration.
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EGR vent and EGR potentiometer - Diagram Marker 3

38. Diagram Marker 3 shows the location of the exhaust gas recirculation valve and exhaust
gas recirculation potentiometer.

39. The EGR vent is a valve head powered by an electric motor. It is controlled by the ECU
and can be adjusted by an electric motor. The quantity of recirculated gas is controlled by
the stroke of the valve head.

40. The EGR potentiometer records the position of the valve disk in the EGR vent. A signal
informs the ECU about the current position of the valve disk in the EGR vent. This
regulates the amount of recirculated combustion gas, and thus the proportion of NOx in the
combustion gas (as described further below, at paragraphs 77 to 79).

ECU - Diagram Marker 4
41. Diagram Marker 4 shows the location of the ECU.

42. The ECU used for the 2.0L engine with the common rail diesel injection system is the
electronic diesel control EDC 17 manufactured by Bosch.

43. The ECU used for the 1.6L engine with the common rail diesel injection system is the
electronic diesel control SimosPCR manufactured by Continental.

44. The following diagram shows the integration of the ECU in the vehicle controller area
network (CAN) data bus structure. Information is transmitted between the control units via
the CAN data bus (marked in orange), and to and from different parts of the vehicle.
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45, J623 is the ECU. It is part of the vehicle CAN data bus étructure (together with components
that are not relevant, for example, the J104 ABS control unit).

486. The ECU checks all processes that are required to regulate the engine system. The ECU
regulates the engine output data including fuel injection quantity, fuel injection time and other
data using the vehicle data it receives, for example, the engine speed, the coolant
temperature and the accelerator pedal position.

47. The EGR Rate is controlled according to various maps, and control algorithms (being forms
of programming) in the ECU. The engine speed, fuel injection quantity, intake air mass,
intake air temperature, coolant temperature and air pressure are taken into consideration by
the ECU in determining the EGR Rate.

48. Further detail about how the ECU controls the EGR Rate is set out in paragraphs 73 to 79
below.

EGR line - Diagram Marker 5

49, Diagram Marker 5 shows the location of the EGR line. This carries combustion gases from
the EGR cooler (at Diagram Marker 10) back through the EGR valve (at Diagram Marker 3).
The EGR line is the physical conduit that 'recirculates' the combustion gases within the
engine.
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Coolant temperature sender - Diagram Marker 6

50.

The coolant temperature sender is used to measure the temperature of the engine coolant. It
sends data to the ECU.

Lambda probe - Diagram Marker 7

51.

2.

53.

54.

A broadband lambda probe is located upstream of the diesel particulate filter in the exhaust
system. It is not part of the EGR System, and therefore is depicted away from the engine
and the EGR System. However, it signals to the ECU in a manner that can influence the
EGR System.

The lambda probe enables measurement of the oxygen content in the combustion gases
over a wide measuring range. The signal from the lambda probe is used as a correction
value to regulate the ratio of the air-fuel mixture by adjusting injection volume.

For example, during operation of the 2.0L engine the Bosch ECU compares the current air
mass from the air mass meter and the injected fuel quantity with the lambda value from the
lambda sensor. The signal from the lambda probe is used as a correction value to regulate
the ratio of the air-fuel mixture by adjusting injection volume. The purpose of this function is
to adapt and correct the injection quantity that is used for the air control to reduce production
differences and dirtiness of the air mass meter and the injection system. The adjustment is
done via an addition of a correction value on the input parameter for the injection quantity
pursuant to the corresponding map for the air mass.

By contrast, in the Continental control unit (i.e. the system relating to the 1.6L engine) this
function is not active.

Exhaust manifold- Diagram Marker 8

55.

The exhaust manifold collects the combustion gases after the internal combustion process
from the four cylinders and directs the combustion gases into one pipe. Combustion gases
flow either to the EGR cooler, and back to the intake manifold, or to the turbine of the turbo
charger, and then to the oxidation catalyst (not shown on diagram) and the diesel particulate
filter (also not shown on diagram).

Turbo charger - Diagram Marker 9

56.

57.

58.

59.

The charge pressure is generated by an adjustable turbo charger. The turbo charger
comprises two rotating parts mounted on a single shaft: a turbine and a compressor. The hot
gases expand through the turbine, causing the shaft to turn. In turning the shaft, the turbine
also turns the compressor. The turning compressor pumps fresh air from the air intake up to
a higher pressure. The compressed fresh air then flows through the charge-air cooler,
lowering the air temperature and thereby further increasing its density before it passes into
the intake manifold (as described in paragraph 31 above).

With the aid of the turbo charger, high torque and thereby higher engine performances are
achieved. This is made possible by compressing the intake air. Due to the higher density, a
greater amount of air, and thereby more oxygen, flows into the combustion chamber during
the intake stroke. With the higher oxygen content, better combustion is possible. There is an
increase in engine output.

The turbo charger is equipped with adjustable guide vanes, which influence the flow of
combustion gas onto the turbine impeller. By this means, optimal charge pressure and
therefore optimised combustion are achieved throughout the engine speed range.

In the lower engine speed range, the adjustable guide vanes offer high torque and good
start-up behaviour; in the upper engine speed range, they offer low fuel consumption and
low levels of NOx creation. The guide vanes are adjusted via a linkage by pressure.
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EGR cooler - Diagram Marker 10

60. The EGR cooler ensures that the combustion temperature is lowered by cooling the
recirculated combustion gases, and also ensures that an increased quantity of combustion
gases can be recirculated into the combustion process.

61. NOx forms when a mixture of nitrogen and oxygen is subjected to high temperature. The
lower combustion temperature caused by EGR cooling reduces the amount of NOx created
during the combustion. As a result of the temperature drop, a greater mass of combustion
gas can be fed back into the combustion process. This allows the combustion temperatures
and consequently the creation of NOx during the engine warm-up phase to be reduced
further. This leads to the same volume of combustion gas, but more mass.

62. When the thermostat is closed, the EGR cooler is supplied with cold coolant directly by the
engine radiator. The electrical auxiliary coolant pump is activated by the ECU and runs
constantly after the engine is started.

63. Inthe 1.6L and 2.0L (2"dgeneration) engine, the EGR vent and the EGR cooler with exhaust
gas flap have been combined into a single module. The advantages of the modular design
are that it saves space and, at the same time, provides a shorter control path. The EGR
module is bolted to the exhaust side of the cylinder head and the exhaust manifold. The
module is connected to the intake manifold directly through the cylinder head. This allows
additional cooling of the recirculated combustion gases.

EGR cooler change-over valve - Diagram Marker 11

64. The EGR System also has an EGR cooler change-over valve to allow the engine and
catalytic converter to reach their operating temperature quickly.

65. The EGR cooler change-over valve is an electro-pneumatic valve. It supplies the gas cooler
vacuum unit with the pressure required to operate the bypass flap.

66. Recirculated gas is cooled when a pre-determined temperature range is reached (which is
approximately 30°C to 50°C depending on the model).

67. [Deleted].

68. [Paragraph and diagram deleted].

69. [Deleted].

Intake manifold flap motor and intake manifold flap potentiometer - Diagram Marker 12

70. The intake manifold flap potentiometer is integrated in the intake manifold flap motor.
The intake manifold flap potentiometer provides the ECU with feedback on the current
position of the swirl flaps. The intake manifold flap motor can adjust the swirl flaps to improve
the air-fuel-mixture.

71, [Deleted]

42 The next part of the document sets out how the EGR Rate is affected by the ECU and the
operation of the EGR System.

EGR Rates and the ECU

43 The "EGR Rate" is used as a means of quantifying the extent to which the EGR System is
used by the engine. However, it is not a value that is measured by the engine or in vehicle
testing at any point in time. Rather, it is a theoretical target value that, in its most general
terms, refers to the amount of recirculated gasses in place of fresh air in the combustion
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chamber. A high EGR Rate indicates that there is more recirculated gas and less fresh air
being used by the EGR System at a point in time, and a low EGR Rate indicates that there is
less recirculated gas and more fresh air.

The ECU for the EA 189 engines does not directly target or control the EGR rate. Instead,
the controller adjusts the EGR valve to bring the fresh air flow rate, measured by the air
mass flow meter, to meet a target value. The total mass flow into the cylinders is determined
by the engine design and the exhaust manifold pressure and temperature, among other
parameters. The total mass flow is equal to the sum of the fresh air flow and the EGR flow.
Thus, by opening the EGR valve, the ECU increases the amount of recirculated gas and
decreases the amount of fresh air included in the total.

The target EGR Rate is dependent on the following factors:

(@) engine power demanded by the driver (converted to fuel injection quantity per
stroke), being the relationship between torque and engine revolutions and the
corresponding position on the vehicle’s engine map;

(b) engine revolutions;

(c) driving dynamic, being that way in which the vehicle is driven by the driver including

for example when the driver needs to accelerate or brake in traffic which also has an
impact on the engine’s demand for power,

(d) temperatures;
(e) turbo charger boost pressure; and
() atmospheric pressure.

Based on the six parameters above, the ECU provides output to a controller which adjusts
the EGR vent in an attempt to match the measured mass of air with the amount of air mass
required at a given point in time.

The EGR Rate is controlled according to various maps in the ECU. The data used to
generate these maps are developed during the engine calibration process. There are two
steps in this process:

(a) Step 1 is testing on the engine test bench to define the base maps for the engine.
This is done using 1 or 2 engines and it would not be repeated until there is a
hardware change. At this stage, different combinations of the fresh air mass flow
target, injection timing, injection characteristics, injection pressure and intake port
flap actuation are tested. The engineer then selects an acceptable compromise
between the development goals (that is, fuel efficiency, emissions, power and
torque). This process takes place for each point on the engine operating map.

(b) Step 2 is calibration for a specific size and weight of vehicle. The engine calibrator
makes changes to the base map using the results of chassis dynamometer testing
on the car to adapt to vehicle specific characteristics.

The software of the EGR System is part of the ECU and consists of input values (mainly
RPM/revolutions per minute, torque, intake air temperature, coolant temperature, boost
pressure, atmospheric pressure and current air mass) and output values (the EGR vent
position).

The target value of the EGR Rate is determined by means of characteristic curves and
diagrams using input values. How the current value of the EGR Rate compares to the target
EGR Rate is assessed by the air-mass (HFM sensor) and, if necessary, by further
parameters such as boost pressure, atmospheric pressure and temperature.
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In particular, the ECU receives signals from the throttle valve potentiometer (Diagram Marker
2), the EGR potentiometer (Diagram Marker 3), the coolant temperature sender (Diagram
Marker 6), the lambda probe (Diagram Marker 7) and the intake manifold flap potentiometer
(Diagram Marker 12) (among other sensors) to measure the engine speed, injection

quantity, intake air mass, intake air temperature and the air pressure. It then uses these to
help adjust the EGR vent into its correct position.

The EGR System in the engine is based on fresh air mass controlling. The fresh air mass
base map refers to the target fresh air mass, drawn in per cylinder intake stroke. This is
normally some fraction of the total air mass that would fill the cylinder volume. The fresh air
mass base map value is different to the actual instantaneous fresh air mass (which is
measured by the HFM sensor) and the EGR rate (which determines the mass of recirculated
gas induced per stroke).

In theory, the difference between the fresh air mass map and the total air mass is the value
of the EGR mass. However, it is impossible to know precisely what the EGR mass is, as
there will always be a variation between the fresh air mass map and the actual amount of air.
Only the fresh air mass is corrected, which is done by adjusting injection volume (this
injection volume, is an input value to the base air map, converted from driver demand). An
adjustment to injection volume based on data from the lambda probe, attempts to account
for this variation. This difference between the measured lambda (lambda probe) and
predicted lambda (target air mass and injection quantity) is adjusted by the fuel quantity
demanded by the ECU to bring the difference between the measured and predicted lambda
probe to zero.

As input parameters, EGR correction is based on ambient pressure (po), charged air
temperature (T22) and engine temperature (coolant temperature; Tenc).

Engine

speed, Fresh airmass
Injection corrected value
quantity

We now describe how the EGR System alters the EGR Rates to balance NOx and
particulates in the combustion chamber.

How the EGR System adjusts EGR Rates to balance NOx and particulates

84.

85.

86.

The EGR Rate, together with the fuel injection timing, charge air pressure (and other engine
variables) affects the amount of combustion gases and particulates created in the
combustion chamber.

A higher EGR Rate reduces the temperature of the combustion zone. At lower temperatures,
less NOx is created in the combustion chamber, but more particulates are created.

On the other hand, a lower EGR Rate, or no EGR, results in a higher temperature in the
combustion zone. At higher temperatures, more NOx is created in the combustion chamber,
but fewer particulates are created. This is illustrated in the following diagram.
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Trade-Off NOx vs Particulate Emissions

Thermodynamics of combustion: Real data example:
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Particulate Emission

Within the ECU the key quantities for emissions are fuel quantity injected per stroke, RPM
and target fresh air mass. Calibration data includes maps of target fresh air mass, injection
timing, injection characteristic, injection pressure and intake port flap actuation. There are
corrections to target air mass for ambient pressure, engine temperature and the charge air
temperature (T22).

The diesel particulate filter (DPF) regeneration cycle is determined by two different means:

(a) a soot model using variables including injection quantity and air mass. The soot
model is calibrated using experimental data, primarily from Mode 2 operation; and

(b) input from the DPF delta pressure sensor.

Both means operate in all vehicles but are used in different ways depending upon the
particular vehicle type.

[Deleted].

The EGR System modes

o1.

92.

The EGR System in the Australian Affected Vehicles operates in two modes: Mode 1 and
Mode 2. One of the primary differences between Mode 1 and Mode 2 are the map values of
target air mass which is controlled by changing the EGR valve position to achieve the target
air mass by:

(a) opening the valve to reduce measured (actual) air mass; and
(b) closing the valve to increase measured (actual) air mass.

A different “set of maps” exist for Mode 1 and Mode 2, and are based on original test bench
mapping but both are optimised independently for different purposes. Broadly speaking,
Mode 1 is optimised for NOx and other pollutant emissions (primarily by specifying lower
target air mass which would be expected to result in a higher EGR Rate) and compliance
with the NEDC, and Mode 2 is optimised for “comfort”. Mode 2 is the mode optimised for
comfort including fuel economy, reliable regeneration of the particulate filter and noise,
vibration and harshness (NVH) (primarily by specifying a higher target air mass which would
be expected to result in a lower EGR rate); which is expected to result in higher NOx
emissions than in Mode 1.
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The EGR System will operate in Mode 1 if the vehicle is operated within the following
parameters:

(@) the engine has a “cold start”, which requires:
(i) engine temperature between approximately 18°C and 50°C
(i) fuel temperature between approximately 18°C and 40°C; and
(iii) ambient temperature between approximately 18°C and 32°C;
(b) the ambient pressure is more than approximately 890 hPa (corresponding to an

altitude lower than approximately 1000 meters above sea level);

(c) the pressure on the accelerator pedal should not exceed approximately 75% of the
maximum pressure that can be applied (which is measured by the potentiometer).
This measurement is taken within one second of the engine starting; and

(d) the velocity of the vehicle needs to comply with the New European Driving Cycle
(the NEDC) which is prescribed in the testing framework (and is further described in
paragraphs 103 to 104 below).

If the parameters listed above are not met, the vehicle will operate in Mode 2. Once the
vehicle has started operating in Mode 2, in order to switch to Mode 1 it must be stopped and
then started again in a way that satisfies the conditions for operation in Mode 1.

Mode 1 and Mode 2 differ in terms of their injection strategy and EGR strategy. This means
that there are differences in the engine characteristics for controlling and managing rail
pressure, injection timing and EGR Rate.

The term “NOx/Particulate Trade-off” refers to the relationship between the particulate
emissions and the NOx emissions from a diesel engine at any given load point. Generally,
engine-based measures that reduce NOx emissions from the engine result in an increase in
particulate emissions from the engine. The inverse is also true. [Balance of paragraph and
diagram deleted]

[Deleted].

With respect to the other operational parameters, if all other engine operational parameters
and testing conditions are left unchanged, then operating a vehicle:

(a) in Mode 1 would result in:
[0 higher rail pressure;
(i) less effective combustion (as there is more recirculated gas due to the

higher EGR Rate); and

(iii) injection timing is constantly variable and may or may not differ from Mode
2;
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