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• The current Australian
class action and
litigation funding
environment has      
improved corporate
culture and encouraged
improvements in
continuous disclosure
practices
• The maturing market
for litigation funding
has promoted an
equality of arms
between claimants
and corporate
and government
defendants, helping
to ensure cases are
determined by their
merits rather than by
the use of attrition
strategies
• The combination of
Australia’s ‘loser pays’
cost sanctions and
security for costs rules
offer protection to
defendants against
unmeritorious
claims
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The class action and
litigation funding debate
has captured significant
media attention but
continues to be plagued
by misinformation.
Terms like ‘litigation floodgates’ and
‘US excess’ give the impression that
shareholder claims are proliferating.
However, the data tells a different
story. This article seeks to address
some common misconceptions
about Australian class actions and
litigation funding.

Background
Australia’s federal class action regime
commenced in 1992.1 Initially, most
actions were conducted on a conditional
‘no-win no-fee’ basis. Given the
substantial cost of conducting class
actions, the financial burdens became
intolerable for most firms. Litigation
funding developed as an alternative
to the conditional fee approach.
Although the commercial benefits of
such arrangements were clear, doubts
remained as to the legality until 2006
when the High Court expressly approved
them in Fostif.2

of federal actions, (or about 0.1 per
cent of all actions). On average, about
14 class actions are commenced per
year.4 Professor Morabito found that
between 1992 and 2009 only 9.9 per
cent of all class actions commenced
were shareholder claims.5 Only one
shareholder class action was issued
in Australia in 2012.6

The ‘impecunious’ class
representative
Critics argue that in order to frustrate
a defendant’s ability to recover costs,
individuals ‘of straw’ are selected
as class representatives. However,
Professor Morabito‘s research found
that class representatives come from
‘all walks of life’ and ranged in age
between seven and 88 years. The reality
is that most class representatives are
everyday Australian citizens of average
means but are not generally people
with nothing to lose.7

‘Green mail’ claims myth

An ‘explosion’ of class actions

The ‘green mail’ argument suggests
some incentive exists for class action
‘promoters’ to commence actions
regardless of the merits and regardless
of whether the litigation funder has
adequate capital to meet adverse
costs orders. In the Australian context
this argument is unsustainable.

In 2010 Professor Vince Morabito
concluded, contrary to popular belief,
‘…there has been very limited (and
probably inadequate) employment
of the federal class action regime’.3
Over the last 21 years, class actions
comprised only about 0.4 per cent

First, commencing and conducting
a hopeless claim not only exposes a
claimant to severe cost consequences,
but it may also expose the lawyers.
The court will ordinarily order the
loser to pay the winner’s legal costs.
The court also has the power to order
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Litigation funding is already specifically
regulated as a result of the Multiplex
decision. In response to Multiplex, the
Federal Government enacted regulations to
clarify that litigation funding arrangements
are not managed investment schemes.

that the lawyers pay those costs if
there has been a serious dereliction
of the lawyer’s duty to the court.8 The
Australian approach to costs contrasts
starkly with the United States, where
costs orders are generally not made.
Put simply, in Australia it is not in the
commercial interests of claimants or
litigation funders to commence actions
with little or no prospects of success.
Secondly, any lawyer who advances
litigation merely to generate fees acts
in breach of their primary duty to the
court and duty to their client. Where a
lawyer becomes aware that the client’s
claim is instituted or continued merely
for the purpose of applying pressure to
a defendant, they cannot facilitate or
participate in that tactic without risking
court and professional sanctions.
Thirdly, defendants can, and regularly
do, apply for orders for ‘security for
costs’. This can be done at any stage of
litigation. An order requiring a claimant
to provide security for costs requires
the claimant (or litigation funder) to
lodge funds with the court as ‘security’
for the likely legal costs that the
defendant may ultimately be entitled
to receive from the claimant should
the claim fail. Litigation funders are
commonly required to lodge substantial
sums by way of security as a condition
of the claim proceeding. Security for
costs therefore provides a useful de
facto capital adequacy requirement.
In class actions the amount of money
required as security will deter all but
the most meritorious of claims.9

Claims not in shareholders’
interests argument
The ‘merry-go-round’ myth suggests
that shareholder actions are futile

as they merely result in a transfer of
money from one group of shareholders
to another. This proposition is
flawed for several reasons. First, it is
common for listed companies to have
insurance in relation to such claims.
If a responding insurance policy is
available, the insurer will pay some
or all of any settlement or judgment.
Secondly, many victims are no longer
shareholders. It is inherently unfair to
victims that unlawful conduct should
be immune from scrutiny simply on
the basis that some victims remain
shareholders. Thirdly, the myth ignores
the importance of the deterrent effect
of shareholder actions in improving
corporate governance standards
and the desirability of ensuring that
those who breach the law are held to
account. Recent US evidence suggests
that shareholder class actions act as
a path to ‘discipline management’ and
that there is an ‘association between
poor disclosures prior to a securities
class action’.10

Conflicts of interest argument
This myth suggests that lawyers are
placed in conflict by the presence of
litigation funding. The myth ignores
the fact that lawyers owe fiduciary
duties to their clients, ethical duties
to the court, statutory duties under
state or territory legal profession acts,
professional codes of conduct and
practice rules. In particular, lawyers
owe a paramount duty to the court
and to the administration of justice.
These duties are said to be ‘paramount’
because they require the lawyer to
perform them even if the client gives
instructions to the contrary.11 Lawyers
also have a duty to act in the best
interests of their client. A lawyer’s own

interests have always ranked a distant
third, far behind these primary duties,
as is demonstrated whenever a lawyer
acts on a ‘no-win no-fee’ basis. In such
circumstances, the lawyer’s duty to the
client has always been appropriately
managed, notwithstanding the lawyer’s
own interest in being paid a fee.
Likewise, litigation funding tensions are
not insurmountable and are adequately
regulated. In Fostif the High Court dealt
with similar concerns. It was submitted
‘[t]he greater the share of the spoils
... the greater the temptation to stray
from the path of rectitude’, and that the
litigation funder, ‘…might be tempted,
for his own personal gain, to inflame
the damages, to suppress evidence,
or even to suborn witnesses’.12 The
court concluded that such fears are
‘sufficiently addressed by existing
doctrines of abuse of process and
other procedural and substantive
elements of the court’s processes’.13

Further regulation of litigation
funding
Some argue for additional regulation
of litigation funding. However, from a
policy perspective, as with all areas of
legitimate economic activity, regulation
should be kept to the minimum
necessary to prevent significant and
real prospects of abuse. Laws should
not impose unreasonable barriers to
entry, particularly where there is no
evidence of widespread or significant
abuse. There is no such evidence
of significant abuse concerning
litigation funding.
Litigation funding is already specifically
regulated as a result of the Multiplex
decision.14 In response to Multiplex,
the Federal Government enacted
Governance Directions April 2014
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regulations15 to clarify that litigation
funding arrangements are not managed
investment schemes. In its explanatory
statement, the government reiterated
its support for class actions and
litigation funders noting, ‘…they can
provide access to justice for a large
number of consumers who may
otherwise have difficulties in resolving
disputes’. The regulations also impose
obligations to maintain adequate
practices and follow certain procedures
for managing conflicts of interest.
These obligations are in addition to
the pre-existing duties on lawyers
and in addition to consumer protection
laws that apply to litigation funders.
In the context of class actions, further
safeguards exist via court scrutiny
of funding arrangements and judicial
approval of settlements.16 ASIC has
also subsequently issued Regulatory
Guide 248,17 to assist litigation funders
and lawyers to manage conflicts of
interest and to protect members of
litigation funding schemes.

Benefits to defendants
Litigation funding can benefit defendants
in several ways, including provision of
adverse costs indemnities, security for
costs, imposing commercial scrutiny
on the conduct of claims and restraint
on litigation budgets,18 facilitating
adequate legal representation19 and
providing a statistically higher likelihood
of early settlement.20
Efficiently conducted class actions
benefit all stakeholders. Early class
actions in Australia were often bogged
down in interlocutory skirmishes,21 mainly
over pleadings and procedural matters;
a trend bemoaned by judges.22 Parties
and their legal representatives now
have a statutory duty to adhere to the
‘overarching purpose’ of civil practice,
which requires facilitation of the ‘just
resolution’ of disputes ‘according to law’
‘as quickly, inexpensively and efficiently
as possible’.23
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Conclusion
Australian class action procedures have
evolved to become an efficient means
of aggregating and resolving numerous
claims arising out of the same or similar
circumstances. The regime provides
an opportunity for just outcomes
while offering adequate safeguards to
defendants. Shareholder class actions
are playing an effective deterrent role
in ensuring better market disclosure
and improved corporate governance
outcomes. These private enforcement
actions complement the role of
government regulators.
The Australian system differs markedly
to that operating in the United States.
Differences include the significant
cost disincentives against bringing
unmeritorious claims. Australian courts
and legislators have recognised and
facilitated the appropriate role that
litigation funding can play to promote
an equality of arms between claimants
and well-resourced defendants.
This ensures claims are determined
on their merits rather than by use of
attrition strategies.
Jason Geisker can be contacted
on (02) 9261 1488 or by email at
jgeisker@mauriceblackburn.com.au.
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