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To the Respondent

The applicants apply for the relief set out in this application.

The Court will hear this application, or make orders for the conduct of the proceeding, at the
time and place stated below. If you or your lawyer do not attend, then the Court may make

orders in your absence.

You must file a notice of address for service (Form 10) in the Registry before attending Court or
taking any other steps in the proceeding.

Time and date for hearing:

Place:

Signed by an officer acting with the authority
of the District Registrar

Filed on behalf of (name & role of party) Dylan Riley Jenkings, First Applicant and
Aaron Hyde, Second Applicant

Prepared by (name of person/lawyer) Ben Slade

Law firm (if applicable) Maurice Blackburn Pty Limited

Tel  (02) 9261 1488

Email BSlade@mauriceblackburn.com.au

Address for service Level 32, 201 Elizabeth Street, Sydney NSW 2000

[Form approved 01/08/2011]



Details of claim

1. On the grounds stated in the accompanying Fifth Statement of Claim, the first applicant
and the second applicant each on his own behalf and on behalf of Group Members

claim:

a. An order extending the limitation periods applicable to the claims made in this
proceeding pursuant to section 44 of the Limitation Act (NT) for themselves and
for Group Members and, to the extent necessary, an extension of the time for
instituting this action otherwise limited by operation of the Youth Justice Act (NT)

(Act) or otherwise;
b. Damages;
C. Aggravated damages;
d. Interest on compensatory damages;

e. Exemplary damages;

f. The remedies under s 46PO of the Australian Human Rights Commission Act
1986 (Cth) (AHRC Act) set out under the heading, “Remedy Sought”, below.

g. Costs; and

h. Such further or other orders as the Court deems fit.

Details of claim under the Australian Human Rights Commission Act 1986 (Cth)

The applicants claim that:

1. On 22 December 2016 the first applicant lodged a complaint with the Australian Human
Rights Commission (AHRC) under ss 46P and 46PB of the AHRC Act alleging that the
respondent unlawfully discriminated against the first applicant and Group Members,
including the second applicant, in breach of s 9(1) of the Racial Discrimination Act 1975
(Cth) (AHRC Complaint).

2. On 28 March 2017 the delegate of the President of the AHRC terminated the AHRC
Complaint pursuant to s 46PH(1)(g) of the AHRC Act.

3. Pursuant to s 46PO(1) of the AHRC Act, by reason of the matters pleaded in paragraphs
1, 2, 11, 12, and 110 to 140 of the Fifth Statement of Claim (5SOC), the respondent
unlawfully discriminated against the applicants and Group Members in breach of s 9(1)
of the Racial Discrimination Act 1975 (Cth).



Legislation

The applicants claim that the discrimination complained of is unlawful under the Racial
Discrimination Act 1975 (RDA), section 9(1).

Remedy sought

The applicants ask the Court for:

1. Orders pursuant to s 46PO(4)(a) of the AHRC Act declaring that the respondent has

committed unlawful discrimination and directing it not to continue that discrimination;

2. Orders pursuant to s 46PO(4)(b) of the AHRC Act directing the respondent to make a

public statement acknowledging the Court’s findings of unlawful discrimination;

3. Orders pursuant to s 46P0O(4)(d) of the AHRC Act requiring the respondent to pay to the
applicants and Group Members damages by way of compensation for any loss or
damage suffered because of the conduct of the respondent, including losses constituted
by the impairment of the applicants’ and Group Members’ enjoyment of the Human

Rights and fundamental freedoms described in paragraph 137 of the 5SOC;

4. Interest on damages under the AHRC Act;
5. Costs;
6. Such further or other orders under the AHRC Act as the Court deems fit.

Accompanying documents

This application is accompanied by:
1. A copy of the original complaint to the Australian Human Rights Commission; and

2. The notice of termination of complaint given by the President of the Australian Human

Rights Commission.

Applicant’s details

Each applicant’s and each Group Member’s relationship to the respondent is as a detainee of
the respondent in youth detention centres as defined in the 5SOC at various times before
27 November 2017.

Both applicants are over 18 years of age.



Questions common to claims of Group Members

The questions of law or fact common to the claims of the Group Members are:

1.

10.

11.

12.

13.

[Deleted]

[Deleted]

The nature and scope of the respondent’s vicarious liability for conduct of
commissioners, superintendents and members of staff as pleaded in paragraphs 10 to
14 of the 5SOC.

Whether the common law of Australia recognises the existence of residual liberty of

persons who are otherwise lawfully detained on remand or under sentence of a court.

The nature and scope of the residual liberty, if any, of detainees in youth detention

centres within the meaning of the Act (youth detention centre).

Whether isolation of detainees, within a youth detention centre contrary to s 153(5) of
the Act, infringes the residual liberty of a detainee.

[Deleted]

The extent to which the use of force or threat of the use of force to the person of a
detainee not specifically authorised by the Act infringes residual liberty or is otherwise

tortious conduct.

[Deleted]

The limits to the power to use restraints under the Act.

Whether regulation 73 of the Youth Justice Regulations (NT) (Regulations) is

inconsistent with section 161 of the Act.

Whether a search of a detainee conducted in purported compliance with regulation 73 of
the Regulations (but not in terms authorised by section 161 of the Act) can constitute an

assault and/or battery of the detainee.

The appropriate measure of damages for false imprisonment infringing the residual

liberty of persons under the age of 18 at the time.



14.

15.

16.

17.

18.

19.

Whether the young age of a person subjected to deprivation of residual libef

aggravating factor.

Whether the conduct alleged in paragraphs 113 to 115 of the 5SOC occurred.

Whether the conduct alleged in paragraph 114 of the 5SOC was based on race within
the meaning of s 9(1) of the RDA.

Whether non-Aboriginal detainees of youth detention centres suffered unlawful
discrimination based on race in breach of s 9(1) of the RDA in the circumstances alleged
in paragraphs 112 to 117 of the 5SOC.

Whether the conduct alleged in paragraphs 114 and 116 of the 5SOC had the effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of the
human rights or fundamental freedoms of Aboriginal and non-Aboriginal Group Members

alleged in paragraph 117 of the 5SOC.

Whether damages are available under s 46PO(4)(d) of the AHRC Act as compensation
for losses constituted by the impairment of the applicants’ and Group Members’
enjoyment of the human rights and fundamental freedoms described in paragraph 114
and referred to in paragraphs 117 and 138 of the 5SOC.

Claim for interlocutory relief

Further, or in the alternative to prayer 1(a) of the details of claim above, the first applicant and

the second applicant also claim on their own behalf interlocutory relief:

1.

An order extending the limitation periods applicable to the claims made in this
proceeding pursuant to section 44 of the Limitation Act (NT) for themselves and/or for
Group Members and, to the extent necessary, an extension of the time for instituting this

action otherwise limited by operation of the Youth Justice Act (NT) or otherwise.

Representative action

The applicants bring this application as representative parties under Part IVA of the Federal
Court of Australia Act 1976 (Cth) and section 46P(2)(b) of the AHRC Act.

Terms defined in the accompanying 5SOC carry the same meaning when used in this Further

Amended Originating Application.



Were or had been detained in a youth detention centre of the Northern Territory of

Australia at any time on or after 1 August 2006; and

during the periods in which the Group Member was detained in a youth detention
centre, suffered or allege to have suffered unlawful discrimination, by an act or
omission of a “commissioner’, “superintendent” or “member of staff’ as defined in
paragraph 4 below in breach of s 9(1) of the Racial Discrimination Act 1975 (Cth)
(RDA); and

claim damages for the impairment of their enjoyment of the human rights and
fundamental freedoms described in sub-paragraph 114.15 of the 5SOC as pleaded in
paragraph 138 of the 5SOC; and

during the period or periods in which the Group Member was detained in a youth
detention centre, suffered or allege to have suffered:

a) assault; and

b)  battery; and/or
c) false imprisonment;

by an act or omission of:

d) before 9 September 2014, a director or, from 9 September 2014, a
commissioner for the purposes of the Act or a person taken to have been
delegated the director’'s or commissioner’s powers necessary to perform
the director’'s or commissioner’s functions in respect of youth detention

centres under the Act (commissioner);

e) a superintendent of a youth detention centre, a duly authorised delegate
of a superintendent, or a person, pursuant to the Act, taken to have been
delegated a superintendent’s powers and functions necessary to perform
a superintendent’'s functions under s 151(3)(c) of the Act

(superintendent); or

f) a member of the staff of a detention centre or a person, pursuant to the
Act, taken to be a member of the staff of a detention centre (member of
staff); and



5. Was not a plaintiff in any of the following proceedings in the Supreme Courof #he

Northern Territory:

a) No. 16 of 2016, Case Number: 21615113; and
b) No. 24 of 2016, Case Number: 21617890.

(Group Members)

Applicant’s address

The applicants’ address for service is:

Place: C/- Ben Slade, Maurice Blackburn, Lawyers,
Level 32, 201 Elizabeth Street, Sydney NSW 2000

Email: bslade@mauriceblackburn.com.au

Service on the Respondent

It is intended to serve this application on the respondent.

Date: 11 December 2017

Kﬁz Jlare

Signed by Ben Slade
Lawyer for the Applicants

This pleading was prepared by Paul Batley of Counsel and Fiona McLeod of Senior Counsel.
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Australian
Human Rights

y Commission
COMPLAINT FORM

The Australian Human Rights Commission investigates and conciliates complaints about
discrimination and breaches of human rights.

We will need to contact you about your complaint, so please provide your name and contact
details, including one contact number if possible. If you do not provide this information we
may not be able to deal with your complaint.

We will use the information you provide to assess, investigate and/or conciliate your
complaint. We will usually provide a copy of your complaint (excluding your contact details)
to the person or organisation you are complaining about and, if necessary, others who have
relevant information about your complaint. By completing and submitting this form, you
consent to the Commission using your information for these purposes. If you have any
questions about this or need help to complete this form, please contact our National
Information Service on 1300 656 419 or 02 9284 9600.

Your personal information will be used and stored in accordance with the Privacy Act 1988
(Cth).

Part A — Your details (the complainant)

Title: Mr

First name: Dylan

Last name: Jenkings

Address: Darwin Correctional Centre, 325 Willard Road
Suburb: Howard Springs

State/Territory: NT

Postcode: 0828

Email: Contact via Legal Representative
Mobile: Contact via Legal Representative
Phone (AH): Contact via Legal Representative
Phone (BH): Contact via Legal Representative
Fax: Contact via Legal Representative
TTY: Contact via Legal Representative

If you need assistance to participate in the complaint process, please explain the

assistance you need: N/A

page 1 (vo3/14)



If you are complaining on behalf of someone else, please provide the follpay:
details about this person.

This complaint is commenced as a representative complaint pursuant to section
46P(3) of the Australian Human Rights Commission Act 1986 (Cth). In doing so the
complainant states that:

e The class members have complaints against the same person; and

e All the complaints are in respect of, or arise out of, the same, similar, or
related circumstances; and

¢ All the complaints give rise to a substantial common issue of law or fact.

Please refer to the annexed letter for further information.
If someone is assisting you with the complaint, for example, a legal

representative, advocate or union representative, please provide the following
details about this person.

Title: Mr

First name: Ben

Last name: Slade

Position: Principal

Organisation: Maurice Blackburn Lawyers
Address: Level 33, 201 Elizabeth Street
Suburb: Sydney

State/Territory: NSW

Postcode: 2000

Email: bslade@mauriceblackburn.com.au
Phone (BH): (02) 8267 0914

Mobile: N/A

Fax: (02) 9261 3318

TTY: N/A

If they need assistance to participate in the complaint process, please explain the

assistance they need: N/A

page 2 (v03/14)



Part B — Who is the complaint about?

Respondent 1

Name of person or organisation: Northern Territory of Australia

ABN of organisation (if relevant): N/A

Address: c/o Solicitor for the Northern Territory
GPO Box 1722

Suburb: Darwin

State/Territory: NT

Postcode: 0801

Email: LegalServices.SFNT@nt.gov.au

Phone: (08) 8935 7847

Mobile: N/A

Fax: N/A

TTY: N/A

What is their relationship to you? Please see the attached letter.

Respondent 2

Name of person or organisation: N/A

ABN of organisation (if relevant): N/A

Address: N/A
Suburb: N/A
State/Territory: N/A
Postcode: N/A
Email: N/A
Phone (BH): N/A
Mobile: N/A
Fax: N/A
TTY: N/A

What is their relationship to you? N/A

Note: If you are complaining about more than two people or organisations, please
provide information about each additional person or organisation. N/A
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Part C — What are you complaining about?

| am complaining because | believe:
(Please select at least one reason below)

[

X

0 O

0 O

I have been discriminated against because of my sex
This includes sex, pregnhancy, marital or relationship status, family
responsibilities, breastfeeding, sexual orientation, gender identity and intersex
status.
| have been sexually harassed
| have been discriminated against because of my race
This includes race, colour, national origin, descent, ethnicity and immigrant
status.
| have experienced racial hatred
| have been discriminated against because of my disability
This includes disability, association with a person with a disability, being a
carer or an assistant of a person with a disability, use of an assistance animal,
harassment because of a disability and contravention of a disability standard.
I have been discriminated against because of my age
I have been discriminated against in my employment because of my:

[]1 trade union activity

[]  criminal record

[] religion

[] political opinion

[]  social origin

my human rights have been breached by a Commonwealth government
body

| have been treated unfairly because of another reason, including
victimisation

There are limits on the types of complaints the Commission can consider. The
Commission can only consider complaints about unfair treatment related to
the reasons listed above.

Please state the other reason(s):
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When did the alleged event(s) happen? Refer to annexed letter.

Note: The President of the Commission can decide not to investigate a complaint
where the complaint is lodged more than twelve months after the alleged event(s)
happened. If the event(s) being complained about happened more than twelve
months ago, please explain the reason(s) for the delay in making a complaint to the
Commission.

Reason(s) for delay: Please see the attached letter.

What happened?

Describe the event(s) that you want to complain about. We need to know what you
say happened, where it happened and who was involved. Please give us all the
dates and other details that you can remember. If you are complaining about
employment, please tell us when you commenced employment, your job title and
whether you are still employed.

Please see the attached letter.

Signature: gdz (_ﬂw\t

Date: 23 December 2016

Supporting documents

Please attach copies of any documents that support the claims in your complaint. For
example - letters, separation certificate, doctors certificate. If you cannot do this,
please tell us about the documents or other information and how this information can
be obtained.

Please see the attached letter.
How do you think this complaint could be resolved?
Please see the attached letter.

Have you made a complaint to another organisation?

For example, a state anti discrimination or equal opportunity agency, a workers
compensation agency, an ombudsman or the Fair Work Commission. If you have
complained to another agency, you must provide details of the complaint and its
outcome. You should also attach copies of any letters you have received from the
agency.

No.
Were you referred to the Commission by another organisation?

If so, please advise the name of the organisation: N/A
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Part D — Lodging the complaint

Before sending the complaint to the Commission, please:

- review the form to make sure the information you have provided is correct;
- attach copies of any relevant documents; and
- sign and date the form in the space provided on the form.

Please send the complaint form to the Commission by:

Post: Australian Human Rights Commission
GPO Box 5218
Sydney NSW 2001

Fax: 029284 9611

Email: newcomplaints@humanrights.gov.au
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Our Ref:

Since 1919

BJS/3052693
T: (02) 8267 0914

F: (02) 9261 3318 ABN 21 105 657 949
E: BSlade@mauriceblackburn.com.au

Level 32
201 Elizabeth Street

22 December 2016 Sydney NSW 2000

Director, Investigation and Conciliation Service

PO Box A266
Sydney South 1235

Street

Australian Human Rights Commission

GPO Box 5218
Sydney NSW 2000

T (02) 9261 1488

C /N2Y O2R1 221Q

By Email: newcomplaints@humanrights.gov.au

Dear Sir/Madam

11

1.2

13

1.4

Representative complaint of racial discrimination

On behalf of Mr Dylan Riley Jenkings and Class Members

INTRODUCTION
We represent Mr Dylan Riley Jenkings and Class Members.

Mr Jenkings makes a representative complaint of unlawful racial discrimination
against the Northern Territory of Australia (Complaint). We are also acting for
Mr Jenkings and Class Members in relation to other complaints which are subject to
separate representative proceedings in the Federal Court of Australia and arise out
of the same factual substratum as the Complaint. A copy of the originating process

and the statement of claim in this proceeding is attached.
This letter sets out the substance of our client’s complaint of unlawful discrimination.

In summary, our client and Class Members were and are detainees of Northern
Territory youth detention centres who were subject to excessive, unreasonable,
unnecessary, inappropriate and/or unlawful use of force, restraint, searches, and/or

isolation during their detention in Northern Territory youth detention centres. They

Maurice Blackburn Offices in New South Wales, Victoria, Queensland and Australian Capital Territory

Maurice Blackburn Pty Limited

DX 13002 Sydney Market
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