SIRTEX CLASS ACTION
(Pawel Kuterba and Anor v Sirtex Medical Limited (ACN 78 166 122) VID 1375 of 2017)
NOTICE OF PROPOSED SETTLEMENT

This Notice is provided pursuant to Orders made by the Federal Court of Australia on
26 June 2019. This Notice is an important legal document and you should read it
carefully as it concerns your legal rights. If you have not already registered to
participate in the class action, and you do not take steps to register in accordance with the
instructions below, you will not be able to receive any compensation under the proposed
settlement.
1.

You have received this Notice because you have been identified as a potential group
member (also known as a “class member”) in the Federal Court of Australia proceeding
Pawel Kuterba and Anor v Sirtex Medical Limited (ACN 78 166 122) VID1375 of 2017
(Sirtex Class Action).

2.

In summary, this Notice is to inform you that an in-principle settlement of AU$40 million
has been reached in the proceeding between the Respondent (Sirtex Medical Limited
(Sirtex)) and the Applicants (Mr Pawel Kuterba and Mr Todd Hayward). The Applicants
(who bring the action on behalf of themselves and group members) are represented by
solicitors Maurice Blackburn, and the class action has been funded by IMF Bentham
Limited (IMF) and (prior to 30 April 2018) Australian Funding Partners Limited (AFPL).
As a potential group member, you may be entitled to receive compensation from any
settlement of this proceeding.

3.

The in-principle settlement requires Court approval to be effective and for monies to be
distributed to eligible group members. The Court has been asked to approve the
settlement at a hearing to be held on 23 August 2019. You are entitled to attend the
hearing if you wish to.

4.

If there is anything in the Notice that you do not understand or if you have any questions,
you should not contact the Federal Court and should instead seek independent legal
advice or contact Maurice Blackburn (for contact details see Part G of this Notice,
below). If you have a query as to whether you are a Group Member, please contact IMF
on 403354@imf.com.au or free call 1800 016 464.

5.

Key points to be aware of:
(a)

Unless you have already registered by submitting a Registration Form, retaining
Maurice Blackburn and/or entering into a litigation funding agreement with IMF, in
order to receive compensation from the proposed settlement of this proceeding
you must register as a group member before 4:00pm Australian Eastern
Standard Time (AEST) on 7 August 2019 by completing and submitting an online
registration form on IMF’s website: https://www.imf.com.au/sirtex-medical-ltd
(Registration Form). The Registration Form requires you to provide information
about any Sirtex securities you held during the period from 24 August 2016 to 6.09
pm on 16 December 2016. Further details about the information required is at Part
E of this Notice.

(b)

If you have already submitted a Registration Form, retained Maurice Blackburn
and/or entered into a litigation funding agreement with IMF, you do not need to
re-register. Some group members have already submitted a Registration Form
as part of a registration process that took place in October and November 2018.

Prepared in the Victoria District Registry, Federal Court of Australia
Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 03 8600 3333
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You were sent a Court-approved notice about this in October 2018. If you have
already submitted your trade data to IMF as part of this earlier registration process,
there is nothing else you need to do at this stage in order to participate in the
proposed settlement of this proceeding.
(c)

Group members are entitled to ask the Court not to approve the settlement. If you
wish to do this you must follow the steps at Part F of this Notice, below.

A. WHAT IS A CLASS ACTION?
6.

A class action is a legal proceeding brought by one or more persons (the applicant/s) on
their own behalf and on behalf of a class of people (“group members”), where the
applicant/s and the group members have similar claims against the respondent/s.

7.

Group members are bound by any judgment or settlement in the class action, unless
they have opted out of the proceeding. This means that:
(a)

if the class action is successful, group members may be eligible for a share of any
settlement monies or Court-awarded damages;

(b)

if the class action is unsuccessful, group members are bound by that result; and

(c)

regardless of the outcome of the class action, group members will not be able to
pursue their claims against the respondent/s for the causes of action prosecuted
in the class action in separate legal proceedings unless they have opted out of the
class action.

B. SUMMARY OF THE SIRTEX CLASS ACTION
8.

The Sirtex Class Action alleges that in the period from 24 August 2016 to 6.09 pm 16
December 2016 Sirtex failed to advise the ASX of information which was likely to have
a material impact on the value of Sirtex’s shares and made statements that misled the
market about Sirtex’s expected earnings and financial position. In broad terms, it is
alleged that Sirtex ought to have disclosed information which contradicted or cast doubt
upon Sirtex’s statements to the market to the effect that it anticipated double digit sales
growth to continue in the financial year ending on 30 June 2017.

9.

Mr Kuterba and Mr Hayward allege that this conduct breached Sirtex’s continuous
disclosure obligations under the Corporations Act 2001 (Cth) and the prohibition against
misleading or deceptive conduct under the Corporations Act 2001 (Cth), the Australian
Securities and Investments Commission Act 2001 (Cth) and/or the Australian Consumer
Law.

10.

Mr Kuterba and Mr Hayward claim that they and the group members suffered loss as a
result of these alleged breaches. Sirtex denies these allegations. In agreeing to settle
the claims, Sirtex does not admit liability. Full details of the allegations made by the
applicants and of Sirtex’s defence against those allegations are set out in the Fifth
Further Amended Statement of Claim and Fourth Further Amended Defence. See Part
G of this Notice, below, for details on how to access these documents.
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11.

The proceeding has been ongoing since 2017 and a hearing of the matter commenced
on 27 May 2019. An in-principle settlement was reached between the parties late in the
second week of the trial.

C. GROUP MEMBERS
12.

You are receiving this Notice because you have been identified as a potential group
member in the Sirtex Class Action.

13.

A group member (or “class member”) is defined in the Fifth Further Amended Statement
of Claim as someone who:

14.

(a)

acquired an interest in Sirtex (SRX) Securities during the period from 24 August
2016 to 6.09 pm on 16 December 2016 by the purchase of those securities on the
financial market operated by the ASX;

(b)

has suffered loss or damage by reason of the conduct of Sirtex pleaded in the Fifth
Further Amended Statement of Claim; and

(c)

is not a related party, related body corporate, associated entity or an office or a
close associate of Sirtex.

You are group member if you meet this criteria and did not elect to opt out of the
proceeding before the opt-out date of 1 November 2018.

D. PROPOSED SETTLEMENT
15.

On 7 June 2019, during the second week of the hearing of the proceeding, the parties
notified the Court that they had agreed in-principle to settle the Sirtex Class Action,
subject to the approval of the Court. The proposed settlement is without admission of
liability by Sirtex.

16.

The proposed settlement must be approved by the Court under section 33V of the
Federal Court of Australia Act 1976 (Cth). The approval hearing will take place on
23 August 2019 in the Victoria Registry of the Federal Court of Australia located at Owen
Dixon Commonwealth Law Courts Building, 305 William Street, Melbourne
Victoria 3000. You are entitled to attend the hearing if you wish to.

17.

In considering the approval application, the Court must determine whether the proposed
settlement is fair and reasonable and in the interests of group members. If the proposed
settlement is not approved by the Court, the Sirtex Class Action will continue and there
will be no distribution of compensation to group members unless and until the Applicants
are successful in the proceeding, or a further settlement is reached. The Court will also
determine whether the legal costs in the proceeding have been reasonably incurred.

18.

If the proposed settlement is approved, all group members will be bound by the
settlement and will not be permitted to make any further claims against Sirtex or its
related parties in relation to the allegations advanced in the proceeding or in relation to
any matters which were at any time the subject of the proceeding, part of the proceeding
or raised in the proceeding.

19.

Under the terms of the proposed settlement, Sirtex will pay $40 million, inclusive of legal
costs and interest (Settlement Sum), to settle the Sirtex Class Action. The $40 million
is to be paid into an interest bearing account pending the approval of the settlement and,
in the event that the settlement is approved, interest on that sum will form part of the
Settlement Sum.
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20.

The process by which the settlement sum is proposed to be distributed will be outlined
in a “Settlement Distribution Scheme”. The Settlement Distribution Scheme will contain
detailed terms and conditions on which distribution of the settlement sum will be made,
including a “Loss Assessment Formula” which details how each group member’s
entitlement to a share of the settlement sum will be calculated

21.

The Settlement Distribution Scheme and the Loss Assessment Formula must be
approved by the Court and may be subject to change, but current versions of these
documents may be provided to group members on request to Maurice Blackburn. A
confidentiality undertaking must be signed by those group members wishing to see the
Settlement Distribution Scheme and Loss Assessment Formula. Details about how to
obtain copies of these documents are at Part G of this Notice, below.

22.

The amount of compensation to be paid to each group member under the proposed
settlement will depend on factors such as the number of shares purchased by that group
member, the date of purchase, whether any of those shares were sold, and the overall
losses of all group members who choose to participate in the proposed settlement.

23.

As advised in previous correspondence to some group members, on 30 April 2018
Justice Murphy made orders for a common fund providing for continued funding of the
proceeding by IMF (Common Fund Orders). Throughout the course of the proceeding,
IMF and AFPL have paid part of the costs incurred in conducting the class action and
were required to pay any adverse costs orders that may have been made against the
Applicants and/or group members. Pursuant to the Common Fund Orders, IMF and
AFPL are entitled to receive, out of any settlement or judgment amount, reimbursement
of the costs they have paid or are liable to pay in respect of the Sirtex Class Action and
a commission not exceeding 28%, as consideration for funding the Sirtex Class Action,
being a percentage (to be fixed by the Court) of the Settlement Sum.

24.

The Common Fund Orders have the effect that group members who have not signed a
funding agreement with IMF or a retainer with Maurice Blackburn will be required to
make the same proportionate contribution to IMF’s funding commission and/or legal
costs as those group members that have signed a funding agreement or retainer with
Maurice Blackburn. Put another way, the litigation costs and commission are spread
evenly among all participating group members.

25.

In applying for approval of the proposed settlement, the Applicants intend to ask the
Court to make an order that:

26.

(a)

$10 million of the $40 million Settlement Sum be used to pay the legal costs
incurred by them in conducting the proceeding;

(b)

$10 million be paid as funding commission to IMF and AFPL; and

(c)

they each be paid $40,000 to reimburse them for time, trouble and expenses
incurred in representing the class in Sirtex Class Action.

The costs of administering the settlement will be payable to the administrator and subject
to the approval of the Court.

E. WHAT MUST GROUP MEMBERS DO?
27.

If you wish to participate in the proposed settlement, there are different actions that you
can take depending on whether you are a Registered Group Member or an Unregistered
Group Member:
(a)

Registered Group Members are those persons who registered as a group
member in the Sirtex Class Action by completing the online Registration Form via
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IMF’s website, retaining Maurice Blackburn and/or entering into a litigation funding
agreement with IMF. You received a court-approved notice about this in October
2018. If you are Registered Group Member, there is nothing that you need to do
at this stage in order to participate in the proposed settlement. If the settlement is
approved by the Court, you will receive correspondence at a later date about your
entitlement (if any) to receive compensation from the settlement amount.
(b)

Unregistered Group Members are those group members who did not either:
(i)

register as a group member by completing an online registration form via
IMF’s website; or

(ii)

file with the Court a valid opt out notice, indicating their desire to opt out of
the Sirtex Class Action.

In order to receive compensation from the proposed settlement of the proceeding,
Unregistered Group Members must register their claim before 4:00pm Australian Eastern
Standard Time (AEST) on 7 August 2019 by completing the Registration Form on IMF’s
website: https://www.imf.com.au/sirtex-medical-ltd. The Registration Form requires
information about your Sirtex securities, including any relevant Holder Identification
Number (HIN) or Security Reference Number (SRN), the number of Sirtex securities held
immediately prior to the commencement of trade on 24 August 2016 and details about any
Sirtex securities purchased or sold during the period 24 August 2016 to 6.09 pm 16
December 2016.

28.

If you are not sure whether you are a Group Member, please contact IMF on
403354@imf.com.au or free call 1800 016 464.

29.

Registered and Unregistered Group Members who wish to oppose the proposed
settlement must follow the steps in Part F of this Notice.

F. OPPOSE THE PROPOSED SETTLEMENT
30.

You are entitled to ask the Court not to approve the settlement. If you wish to take that
step, you must:
(a)

By 4:00pm AEST on 7 August 2019 send a written notice to Maurice Blackburn at
PO
Box
A266
Sydney
South
NSW
1235
or
SClassAction4@mauriceblackburn.com.au stating that you wish to oppose the
settlement and providing reasons why; and

(b)

By 4.00 pm AEST on 7 August 2019 file with the Court written submissions stating
that you wish to oppose the settlement and providing reasons why and any
evidence upon which you may wish to rely in support of your objection; and

(c)

Attend (or send a representative to) the hearing at 10.15 am on 23 August 2019,
when the Federal Court will consider whether to approve the settlement and you
or your representative may make oral submissions in support of your objection.
The hearing will take place at:
Victoria Registry
Federal Court of Australia
Owen Dixon Commonwealth Law Courts Building
305 William Street
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Melbourne VIC 3000
31.

You or your representative will need to be in a position on 23 August 2019 to explain to
the Court why you consider that the settlement should not be approved. You should also
be in a position to inform the Court whether you are willing to become the ‘representative
applicant’ and take over the conduct of the Sirtex Class Action.

32.

If you think you might wish to oppose the proposed settlement of the class action, you
should obtain independent legal advice immediately.

G. RELEVANT DOCUMENTS AND FURTHER INFORMATION
33.

Copies of relevant documents, including the Further Amended Originating Application,
Fifth Further Amended Statement of Claim, Fourth Further Amended Defence can be
obtained by:
(a)

downloading them from Maurice Blackburn’s website;

(b)

inspecting them between 9am and 5pm between Monday and Friday at the offices
of Maurice Blackburn; or

(c)

inspecting them on the Federal Court website: www.fedcourt.gov.au or by visiting
a District Registry of the Federal Court in Sydney, Canberra, Melbourne Brisbane,
Adelaide, Perth, Hobart or Darwin. The addresses for these registries are
available at www.fedcourt.gov.au.

34.

On 26 July 2019, being four weeks prior to the settlement approval hearing, copies of
the proposed Settlement Distribution Scheme and the Loss Assessment Formula may
be provided to group members on request to Maurice Blackburn at
SClassAction4@mauriceblackburn.com.au. A confidentiality undertaking must be
signed by those group members wishing to see the Settlement Distribution Scheme and
Loss Assessment Formula.

35.

If you have any questions about this Notice, the Registration Form and/or whether or not
you are a group member, please contact IMF on 403354@imf.com.au or free call 1800
016 464.

